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PUBLIC PETITIONS COMMITTEE 
 

AGENDA 
 

15th Meeting, 2017 (Session 5) 
 

Thursday 14 September 2017 
 
The Committee will meet at 9.00 am in the Adam Smith Room (CR5). 
 
1. Declaration of interests: Michelle Ballantyne will be invited to declare any 

relevant interests. 
 
2. Consideration of new petitions: The Committee will consider the following 

new petitions—  
 

PE1655 by Christine Metcalfe on behalf of Avich & Kilchrenan Community 
Council on Scotland's National Scenic Areas;  
and will take evidence from— 
Christine Metcalfe, Alan Mitchell, Community Councillor, Avich and 
Kilchrenan Community Council; and Douglas Wynn. 
PE1657 by Donald McHarrie on behalf of A77 Action Group on A77 
upgrade;  
and will take evidence from— 
John Campbell and Willie Scobie, Co-Founders, A77 Action Group. 
PE1662 by Janey Cringean and Lorraine Murray on behalf of Tick-borne 
Illness Campaign Scotland on Improve Treatment for 
Patients with Lyme Disease and Associated Tick-borne Diseases;  
and will take evidence from— 
Janey Cringean and Lorraine Murray. 
PE1664 by Harry Huyton on behalf of OneKind on Greater protection for 
mountain hares;  
and will take evidence from— 
Harry Huyton. 
 

3. Consideration of new petitions: The Committee will consider the following 
new petitions— 

 
PE1659 by Bill Tait on Local authority complaintsbody; 
PE1660 by Bill Tait on Sottish Legal Complaints Commission review; 
PE1661 by Melanie Collins on Reform of regulation of the legal profession 
in Scotland;  

http://www.parliament.scot/GettingInvolved/Petitions/PE01655
http://www.parliament.scot/GettingInvolved/Petitions/a77upgrade
http://www.parliament.scot/GettingInvolved/Petitions/lymedisease
http://www.parliament.scot/GettingInvolved/Petitions/PE01664
http://www.parliament.scot/GettingInvolved/Petitions/PE01659
http://www.parliament.scot/GettingInvolved/Petitions/PE01660
http://www.parliament.scot/GettingInvolved/Petitions/PE01661
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PE1663 by Leslie Wallace on Driven grouse shooting study; 
PE1665 by Mark McCabe on Common law of blasphemy; and 
PE1666 by Ian Davidson on Scottish Parliament electoral cycle. 
 

4. Consideration of continued petition: The Committee will consider the 
following continued petition— 

 
PE1593 by Paul Quigley on behalf of Fans Against Criminalisation on A 
full review of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012. 
 

 
Catherine Fergusson 

Clerk to the Public Petitions Committee 
Room T3.40 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5186 
Email: petitions@parliament.scot 

http://www.parliament.scot/GettingInvolved/Petitions/PE01663
http://www.parliament.scot/GettingInvolved/Petitions/PE01665
http://www.parliament.scot/GettingInvolved/Petitions/PE01666
http://www.parliament.scot/GettingInvolved/Petitions/OBAFAct
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Public Petitions Committee 

15th Meeting, 2017 (Session 5)  

Thursday 14 September 2017 

PE1655: Scotland’s National Scenic Areas 

Note by the Clerk 

Petitioner Christine Metcalfe on behalf of Avich and Kilchrenan Community 
Council 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the process for designation of National Scenic Areas (NSAs) 
and consider increasing the number of NSAs in Scotland to protect the 
natural landscape and support the tourism sector. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01655  

Introduction 

1. This is a new petition that collected 413 signatures, and 114 supportive 
comments. Michael Russell, the constituency MSP for Argyll and Bute, also 
supports the petition, in particular the idea of a National Scenic Area 
designation for Loch Awe provided it is taken through in a proper fashion and 
has clear local support. The Committee is invited to consider what action it 
wishes to take. 

Background (taken from the SPICe briefing) 

2. National Scenic Areas (NSAs) are areas which are nationally important for their 
scenic quality, and were first identified by Scottish Natural Heritage’s (SNH) 
predecessor, the Countryside Commission for Scotland. 
 

3. There are 40 NSAs mainly in the more remote and mountainous areas of 
Scotland such as Loch Shiel in Highland and the Fleet Valley in Dumfries and 
Galloway. The Scottish Government states that NSAs “represent the best areas 
of the type of scenic beauty popularly associated with Scotland and for which it 
is renowned”. No new areas have been identified since 1978. An overview map 
of Scotland’s NSAs is available from the Scottish Government.  

Scottish Government action 

4. The Planning etc. (Scotland) Act 2006 (the 2006 Act) gives a statutory basis to 
NSAs by adding a new section to the Town and Country Planning (Scotland) 
Act 1997. This defines them as areas of “outstanding scenic value in a national 
context” for which special protection measures are required. The new 
legislation was brought into force in December 2010 through The Town and 
Country Planning (National Scenic Areas) (Scotland) Designation Directions 
2010. 

http://www.parliament.scot/GettingInvolved/Petitions/PE01655
http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB17-1655.pdf
http://www.gov.scot/Topics/Environment/Countryside/Heritage/Areas
http://www.gov.scot/Topics/Environment/Countryside/Heritage/Areas/Map
http://www.gov.scot/Topics/Environment/Countryside/Heritage/Areas/Map
http://www.legislation.gov.uk/asp/2006/17/contents
http://www.legislation.gov.uk/ukpga/1997/8/contents
http://www.legislation.gov.uk/ukpga/1997/8/contents
http://www.snh.gov.uk/protecting-scotlands-nature/protected-areas/national-designations/nsa/legislative-basis/
http://www.snh.gov.uk/protecting-scotlands-nature/protected-areas/national-designations/nsa/legislative-basis/
http://www.snh.gov.uk/protecting-scotlands-nature/protected-areas/national-designations/nsa/legislative-basis/
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5. Part 10 of the 2006 Act also sets out the decision making process as follows— 

“In deciding whether to designate an area as a National Scenic Area, the 
Scottish Ministers are to take account of: 

 whether the area is of outstanding natural beauty, 

 the amenity of the area, including 
o whether it is of historical, cultural or environmental importance; 

and 
o the nature of any buildings or other structures within it, and 

 any flora, fauna or physiographical features of the area, whether or 
not to any extent the product of human intervention in the landscape.” 
 

6. Before issuing a direction Ministers are to consult with SNH, and other persons 
as prescribed. No new areas have been identified since 1978. 

Scottish Parliament action 

7. Written question S5W-05139 was lodged by David Stewart MSP in November 
2016. The question was answered by the Cabinet Secretary for Environment, 
Climate Change and Land Reform on 8 December 2016— 

“There are no current plans to review National Scenic Areas in the Highlands 
and Islands or any other part of Scotland.” 

Conclusion 

8. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government and Scottish Natural Heritage seeking 
their views on the petition 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

 

http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-05139&DateTo=04/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10


PE1655: Scotland's National Scenic Areas 

Petitioner Christine Metcalfe on behalf of Avich & Kilchrenan Community 
Council 

Date 
Lodged 

07/06/2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the process for designation of National Scenic Areas (NSAs) 
and consider increasing the number of NSAs in Scotland to protect 
the natural landscape and support the tourism sector. 

Previous 
action 

I contacted the Scottish Government in December 2016 

Background 
information 

Currently, there are 40 NSAs across Scotland. In 2015, in relation to 
petition PE1564, the Scottish Government indicated that it had no 
plans to designate any further NSAs. 

It is becoming clear that due to pressures from various quarters, 
including those of the renewable energy industry (both NPF3 and the 
Scottish Planning Policy (SPP p.43) mention NSAs in the context of 
windfarm development), some areas deserving of the title of National 
Scenic Area have not yet been recognised as being in urgent need of 
this. One such location, for example, is Loch Awe in Argyll. 

The loch has a distinct and unique regional character, and provides 
an increasingly rare, quieter experience in an unspoilt landscape. It is 
extremely narrow, and is therefore vulnerable to significant 
detrimental impacts from any large renewable energy or infrastructure 
projects unavoidably visible to both sides of the loch. 

These potential impacts on the tranquility and beauty of the area will 
have a subsequent impact on the locally dependent tourism sector 
and upon the natural wildlife in the Loch Awe area (which includes the 
Glen Etive and Glen Fyne Golden Eagle Special Protection Area). 

While I have used Loch Awe as a specific example, the impacts of 
large infrastructure projects might also affect many other areas of 
Scotland that have their own distinct and unique regional character. 

 

  



 

Briefing for the Public Petitions Committee 

Petition Number: PE01655 

Main Petitioner: Christine Metcalfe on behalf of Avich & Kilchrenan 
Community Council 

Subject: Scotland's National Scenic Areas 

Calls on the Parliament to urge the Scottish Government to review the 
process for designation of National Scenic Areas (NSAs) and consider 
increasing the number of NSAs in Scotland to protect the natural landscape 
and support the tourism sector. 

Background 

National Scenic Areas (NSAs) are areas which are nationally important for 
their scenic quality, and were first identified in 1978 by Scottish Natural 
Heritage's (SNH) predecessor, the Countryside Commission for Scotland.  

There are 40 NSAs mainly in the more remote and mountainous areas of 
Scotland e.g. Loch Shiel in Highland, and the Fleet Valley in Dumfries and 
Galloway.  The Scottish Government states that they “represent the best 
areas of the type of scenic beauty popularly associated with Scotland and for 
which it is renowned”.  No new areas have been identified since 1978. An 
overview map of Scotland’s NSAs is available from the Scottish Government. 

Scottish Government action 

The Planning etc. (Scotland) Act 2006 (the 2006 Act) gives a statutory basis 
to NSAs by adding a new section to the Town and Country Planning 
(Scotland) Act 1997. This defines them as areas of “outstanding scenic value 
in a national context” for which special protection measures are required. The 
new legislation was brought into force in December 2010 through The Town 
and Country Planning (National Scenic Areas) (Scotland) Designation 
Directions 2010.  

Part 10 of the 2006 Act also sets out the decision making process as follows: 

In deciding whether to designate an area as a National Scenic Area, the 
Scottish Ministers are to take account of: 

 whether the area is of outstanding natural beauty, 

 the amenity of the area, including 

http://external.parliament.scot/GettingInvolved/Petitions/PE01655
http://www.gov.scot/Topics/Environment/Countryside/Heritage/Areas/Map
http://www.gov.scot/Topics/Environment/Countryside/Heritage/Areas/Map
http://www.legislation.gov.uk/asp/2006/17/contents
http://www.legislation.gov.uk/ukpga/1997/8/contents
http://www.legislation.gov.uk/ukpga/1997/8/contents
http://www.snh.gov.uk/protecting-scotlands-nature/protected-areas/national-designations/nsa/legislative-basis/
http://www.snh.gov.uk/protecting-scotlands-nature/protected-areas/national-designations/nsa/legislative-basis/
http://www.snh.gov.uk/protecting-scotlands-nature/protected-areas/national-designations/nsa/legislative-basis/
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o whether it is of historical, cultural or environmental 
importance; and  

o the nature of any buildings or other structures within it, and 

 any flora, fauna or physiographical features of the area, whether or 
not to any extent the product of human intervention in the 
landscape. 

Before issuing a direction Ministers are to consult with SNH, and other 
persons as prescribed. No new areas have been identified since 1978. 

Scottish Parliament action 

The following PQ was asked in late 2016: 

Question S5W-05139: David Stewart, Highlands and Islands, 
Scottish Labour, Date Lodged: 28/11/2016 To ask the Scottish 
Government what plans it has to review national scenic areas in the 
Highlands and Islands. 

Answered by Roseanna Cunningham (08/12/2016): There are no 
current plans to review National Scenic Areas in the Highlands and 
Islands or any other part of Scotland. 

Alasdair Reid 
Senior Researcher 
17 May 2017 
 
SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

Published by the Scottish Parliament Information Centre (SPICe), The Scottish Parliament, 
Edinburgh, EH99 1SP www.parliament.scot  
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javascript:WebForm_DoPostBackWithOptions(new%20WebForm_PostBackOptions(%22MAQA_Search$gvResults$ctl00$ctl04$lnkIndividualQuestion%22,%20%22%22,%20true,%20%22%22,%20%22%22,%20false,%20true))
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Public Petitions Committee 

15th Meeting, 2017 (Session 5)  

Thursday 14 September 2017 

PE1657: A77 upgrade 

Note by the Clerk 

Petitioner Donald McHarrie on behalf of A77 Action Group 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
dual the A77 from Ayr Whitlett’s Roundabout south to the two ferry 
ports located at Cairnryan, including the point at which the A77 
connects with the A75.  

Webpage parliament.scot/GettingInvolved/Petitions/a77upgrade   

  

Introduction 

1. This is a new petition that collected 1,599 signatures and attracted 287 
comments. People commenting on the petition were broadly supportive of its 
intended purpose. The petitioner has been invited to give evidence and the 
Committee is invited to consider what action it wishes to take. 

Background (the following is taken from the SPICe briefing) 

2. The M77/A77 trunk road links Glasgow with Stranraer. The M77 section runs 
for approximately 16.4 miles between junction 22 of the M8 and Fenwick, with 
the A77 section running for approximately 67 miles between Fenwick and 
Stranraer. The A77 trunk road is dual carriageway between Fenwick and Ayr. 
The sections of the A77 between central Glasgow and junction 22 of the M8 
and between Stranraer (from its junction with the A75) and Portpatrick are not 
part of the trunk road network.  

Scottish Government Action  

3. The following major improvement projects to the A77 trunk road have been 
completed within the last 10 years:  

 A77 Haggstone climbing lane: An 1800m long climbing lane for slow moving 
HGVs, northbound, four kilometres north of the Cairnryan ferry terminal.  

 A77 Glen App Improvement Project: Construction of approximately one 
kilometre of new carriageway at Glen App, plus approximately 250 metres of 
improvements at each end of the scheme. 

 A77 Symington and Bogend Toll: Two new flyover bridges, one at Symington 
and  the other at Bogend Toll, to provide road users with safer access to and 
from the A77, plus new footways and cycleways, a new link road to Whitelees 
and improved junctions and accesses. 

http://www.parliament.scot/GettingInvolved/Petitions/a77upgrade
http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB17-_1657_.pdf
https://www.transport.gov.scot/projects/a77-haggstone-climbing-lane/a77-haggstone-climbing-lane/
https://www.transport.gov.scot/projects/a77-glen-app-improvement-project/a77-glen-app-improvement-project/
https://www.transport.gov.scot/projects/a77-symington-and-bogend-toll/a77-symington-and-bogend-toll/
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 A77 Park End to Bennane Improvement Project: Widening of approximately 
2.9km of the existing A77 to provide alternating dedicated northbound and 
southbound overtaking lanes. 

 
4. In addition, Transport Scotland has authority to begin construction of an A77 

bypass around Maybole.  Media reports indicate that procurement could begin 
later this year. 

5. The Scottish Government has no plans to dual the single carriageway sections 
of the A77 trunk road. 

Scottish Parliament Action 

6. The Scottish Parliament has not considered the dualling of the single 
carriageway sections of the A77 trunk road. 

Conclusion 

7. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government seeking its view on the petition. 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

https://www.transport.gov.scot/projects/a77-park-end-to-bennane-improvement-project/a77-park-end-to-bennane-improvement-project/
https://www.transport.gov.scot/projects/a77-maybole-bypass/a77-maybole-bypass/
https://www.transport.gov.scot/projects/a77-maybole-bypass/a77-maybole-bypass/


PE01657: A77 upgrade 

Petitioner Donald McHarrie on behalf of A77 Action Group 

Date 
Lodged 

19 June 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
dual the A77 from Ayr Whitlett’s Roundabout south to the two ferry 
ports located at Cairnryan, including the point at which the A77 
connects with the A75. 

Previous 
action 

The A77 Action Group has been formed on Facebook and we have 
now had a number of public meetings.  The group has contacted Mr 
Brian Whittle MSP for advice on how to go forward with a petition. 

Background 
information 

The A77 is the main arterial route from the central belt to the south 
west of Scotland.  On the way it also provides connections to a number 
of towns and villages. It also provides the road connection between our 
capital city Edinburgh via Glasgow to Northern Ireland’s capital city 
Belfast and the Republic of Ireland’s capital city Dublin beyond that. So 
from an economic perspective, as well as a cultural view point, the A77 
is a strategic road, nationally and internationally. 

The line of the road often reflects its design history harking back 
centuries to the days of coach and horses. From Edinburgh to the 
notorious Whitlett’s roundabout at Ayr the journey is relatively straight 
forward on motorway or dual carriageway. From this point south the 
road not only narrows to a single carriageway, it also passes through 
eight communities all with urban speed limits ranging from 40mph to 
20mph.  It has very few dedicated safe passing places to overtake 
slower moving vehicle types that use this road. 

We as a country need to build on the investments already implemented 
in the area, such as the £77 million, spent on the A77 & A75 from 2008 
(the A77 improvements being the Symington and Bogend Toll 
improvements relating to safety improvements and on sections of dual 
carriageway north of Ayr).  The design work and planning of Maybole’s 
bypass that is scheduled to commence August 2018 is also included in 
this figure. 

Existing pressure on the road 

 The pulse of vehicle numbers associated with the HGV traffic 
coming off the ferries results in long convoyed queues in a platoon 
effect travelling along the road, making passing these vehicles 
dangerous. 

 There is a large proportion of tourist traffic, which is unfamiliar with 
the snaking, twisting nature of the road. 

 There is a mix of slow (agricultural vehicles) and fast-moving traffic 
(cars and motorcyclists), which can cause delays and lead to 
driver impatience in the form of rash and often near fatal errors of 
judgement. 

 In some places the road width does not allow two HGVs to safely 



pass each other without one giving way to the other. 

 The road width also does not allow road work to be carried out in a 
safe way without closing the road (eleven closures occurred for 
this reason in 2016/17), which results in lengthy diversion routes 
on even more unsuitable roads. 

 There is increased traffic travelling south via the A77 south of Ayr 
to get to the North Channel ferries operating out of Loch Ryan as a 
result of the withdrawal of the Troon to Larne ferry service.  

Potential benefits of an upgrade 

The National Planning Framework Strategy Map unequivocally 
demonstrates the economic and social significance of both A77 and 
that of A75 to Scotland and the rest of the United Kingdom in equal 
measure.  The local and national economy would benefit by being 
more accessible to tourists, commerce and improve the links between 
Scotland and Northern Ireland and its neighbour and EU country the 
Republic of Ireland. 

The A77 Truck Road had nine road closures south of Whitlett’s 
roundabout at Ayr in 2016/17 alone due to road traffic incidents. If the 
road was wider and upgraded, then these closures would be less 
frequent, so the communities along the diversionary routes could be 
left without the thundering traffic disturbing their idyllic settings. 

The bypasses and improvements we seek are not that dissimilar to the 
project benefits of the A737 Dalry bypass in that these upgrades it 
would serve to separate local from strategic traffic. This in turn would 
encourage improved economic & employment opportunities through 
better journey time reliability for both motorists and businesses along 
the length of the A77. 

An independent study commissioned by South Ayrshire Council stated 
that the benefit to Scotland of events, such as the 145th Golf Open that 
was held at Royal Troon, was £110m as a whole. The world famous 
golf course and holiday complex at Turnberry owned by President 
Trump is being starved of such events due to the lack of investment in 
the road structure. The action called for in the petition could therefore 
have positive economic implications for Scotland as a whole. 

Conclusion 
 
South West Scotland needs a fit for purpose road infrastructure in 
order to sustain and grow with the greater community of Scotland, the 
United Kingdom and within whatever relationship it has with Europe. 

The A77 Action Group is not alone in holding these opinions, as many 
people use the A77 every single day for work, or for social and 
domestic purposes, and have supported this campaign. 

 



 

 

Briefing for the Public Petitions Committee 

Petition Number: PE1657 

Main Petitioner: Donald McHarrie 

Subject: Calling on the Scottish Parliament to urge the Scottish Government 
to dual the A77 from Ayr Whitlett’s Roundabout south to the two ferry ports 
located at Cairnryan, including the point at which the A77 connects with the 
A75. 

 
Background 
 
The M77/A77 trunk road links Glasgow with Stranraer.  The M77 section runs for 
approximately 16.4 miles between junction 22 of the M8 and Fenwick, with the A77 
section running for approximately 67 miles between Fenwick and Stranraer.  The 
A77 trunk road is dual carriageway between Fenwick and Ayr.  The sections of the 
A77 between central Glasgow and junction 22 of the M8 and between Stranraer 
(from its junction with the A75) and Portpatrick are not part of the trunk road network. 
 

Scottish Government Action 
 
The following major improvement projects to the A77 trunk road have been 
completed within the last 10 years: 
 

 A77 Haggstone climbing lane: An 1800m long climbing lane for slow moving 
HGVs, northbound, four kilometres north of the Cairnryan ferry terminal.  

 A77 Glen App Improvement Project: Construction of approximately one 
kilometre of new carriageway at Glen App, plus approximately 250 metres of 
improvements at each end of the scheme. 

 A77 Symington and Bogend Toll: Two new flyover bridges, one at Symington 
and  the other at Bogend Toll, to provide road users with safer access to and 
from the A77, plus new footways and cycleways, a new link road to Whitelees 
and improved junctions and accesses. 

 A77 Park End to Bennane Improvement Project: Widening of approximately 
2.9km of the existing A77 to provide alternating dedicated northbound and 
southbound overtaking lanes. 

 

http://external.parliament.scot/GettingInvolved/Petitions/a77upgrade
https://www.transport.gov.scot/projects/a77-haggstone-climbing-lane/a77-haggstone-climbing-lane/
https://www.transport.gov.scot/projects/a77-glen-app-improvement-project/a77-glen-app-improvement-project/
https://www.transport.gov.scot/projects/a77-symington-and-bogend-toll/a77-symington-and-bogend-toll/
https://www.transport.gov.scot/projects/a77-park-end-to-bennane-improvement-project/a77-park-end-to-bennane-improvement-project/


In addition, Transport Scotland has authority to begin construction of an A77 bypass 
around Maybole.  Media reports indicate that procurement could begin later this 
year. 
 
The Scottish Government has no plans to dual the single carriageway sections of the 
A77 trunk road. 
 

Scottish Parliament Action 
 
The Scottish Parliament has not considered the dualling of the single carriageway 
sections of the A77 trunk road. 
 
 
Alan Rehfisch 
Senior Researcher 
5 June 2017 
 
 
SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot  
Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 
Published by the Scottish Parliament Information Centre (SPICe), an office of the Scottish 

Parliamentary Corporate Body, The Scottish Parliament, Edinburgh, EH99 1SP 
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PE1657 
P&O written submission of 7 September 
 
P&O Ferries began operating a ferry service from Cairnryan to Larne in July 1973, 
following the purchase of part of the old Cairnryan Military Port at the end of the 
1960’s. Since the route started, there have been significant developments with 
newer and better vessels introduced and better port facilities and infrastructure to 
enhance the customer experience. 
 
During this period both tourist and freight traffic volumes have increased significantly 
while the local road infrastructure has been slow to change.  Although some 
investment has taken place both the A77 North and the A75 South remain as mostly 
single carriageway ‘A’ class roads.   The Stranraer end of both routes is the most 
problematic, with the section going North between Cairnryan and Ballantrae and 
going South between Glenluce and Newton Stewart, particularly poor.  
 
Apart from Springholm and Crocketford most towns and villages have now been 
bypassed on the A75 going South, this is not the case on the A77 as the road still 
passes through Cairnryan, Ballantrae, Lendalfoot, Girvan, Kirkoswald, Maybole and 
Minishant.  Maybole is a particular pinch point where delays are common when HGV 
traffic meets in the centre of the town. 
 
Freight traffic is a major part of our business with a significant proportion of our 
weekly freight volume moving between Scotland and Northern Ireland.  This is 
mostly retail traffic (M&S, ASDA, Tesco, Argos and numerous others) originating 
mostly from Retail Distribution Centres in the central belt and bound directly for 
stores in Northern Ireland.  This is mainly ‘just-in-time’ traffic which is very time 
sensitive with tight delivery deadlines.  Other non-retail traffic also uses the A77 
which is not so time sensitive although deadlines are still tight and the old adage, 
‘you are only making money when the wheels are turning’, still applies.  
 
We have recently closed our seasonal tourist service from Troon to Larne which has 
resulted in further pressure on the A77 with additional tourist traffic heading for the 
Lochryan Ports.  Although the route ultimately proved unviable, because of the type 
of craft used and the cost of fuel, one of the main drivers for the Troon service was 
customer demand and the reluctance of customers to travel down the A77 to the 
ferry ports in Cairnryan. 
 
The Lochryan Ports compete with various other ports servicing the island of Ireland 
most of which enjoy much better road infrastructure than we do in this part of the 
world.  Holyhead is accessed by the A55 which is dual carriageway for its full length, 
Liverpool has excellent motorway connections with the M58 and M62 both major 
routes into the ports and access to Heysham has recently been improved with the 
opening of a new dual carriageway connection from the M6. 
 
On the other side of the Irish Sea, significant improvements to the A8 means we now 
have a high quality dual-carriageway link from the Port of Larne into the all-Ireland 
motorway network.  Prior to the upgrade of the A8 an increasing number NI 
customers were driving south to ship out to the UK mainland via Dublin putting 
further pressure on the Lochryan ports.  Since the opening of the A8 dual 



carriageway we have seen that begin to change with positive freight growth last year 
and further growth evident this year. 
  
The A75 and A77 are lifelines to the Lochryan ports and carry all the tourist and 
freight traffic which travel via our ports.  We need transport links on this side of the 
Irish Sea similar to what is enjoyed on the other side to retain and grow this traffic 
and to develop commerce and trade between Scotland and the Island of Ireland 
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PE1662: Improve treatment for patients with lyme disease and associated tick-
borne diseases 

Note by the Clerk 

Petitioner Janey Cringean and Lorraine Murray on behalf of Tick-borne Illness 
Campaign 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
improve testing and treatment for Lyme Disease and associated tick-
borne diseases by ensuring that medical professionals in Scotland are 
fully equipped to deal with the complexity of tick-borne infections, 
addressing the lack of reliability of tests, the full variety of species in 
Scotland, the presence of 'persister' bacteria which are difficult to 
eradicate, and the complexities caused by the presence of possibly 
multiple co-infections, and to complement this with a public awareness 
campaign. 

Webpage parliament.scot/GettingInvolved/Petitions/lymedisease  

Introduction 

1. This is a new petition that collected 1764 online signatures, with a further 47 
offline and 237 comments in support. The Committee is invited to consider what 
action it wishes to take. 

Background (taken from the SPICe briefing) 

Background and epidemiology 

2. Health Protection Scotland monitors the incidence of Lyme Disease in 
Scotland. Their website provides the following information on the disease— 
 
“Lyme disease is caused by infection with Borrelia burgdorferi and is 
transmitted to humans through the bite of an infected tick. Infection is acquired 
by immature ticks from infected small wild mammals, which act as a reservoir of 
the organism. Prolonged feeding (>24 hours) of infected ticks on a human can 
result in disease. Geographical distribution of the disease in Europe closely 
follows that of the known range of the tick vectors and ramblers and campers 
are at increased risk of disease due to their greater exposure to the disease 
vectors. The true incidence of the disease is unknown due to incomplete 
detection and reporting of cases, but is estimated to be 0.3 per 100,000 in the 
UK. 
 
 
 

http://www.parliament.scot/GettingInvolved/Petitions/lymedisease
http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB17-1662.pdf
http://www.hps.scot.nhs.uk/giz/lymedisease.aspx?subjectid=100
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Main clinical features 
These follow a tick bite (although this may go unnoticed). A rash develops 
which usually has the appearance of a reddened circle that expands away from 
the bite and clears in the centre. The skin may be warm but is not usually 
painful. Early localised disease may be associated with “flu-like” symptoms of 
malaise, fatigue, lethargy, headache and joint and muscle aches. Other, more 
severe, manifestations of the disease include arthritis of large joints, meningitis 
and myocarditis, all of which may occur without the rash. (One in three people 
diagnosed with Lyme disease have no rash.) 
 
Incubation period 
Transmission of B. burgdorferi does not take place until the tick has been in 
place for >24 hours. The skin syndrome usually occurs within 1 month of the 
tick bite. Other manifestations may take several weeks or months to develop.” 
 

3. For people concerned that they have been affected, NHS Inform’s advice is 
based upon information from Public Health England, and has information on 
such areas as: signs and symptoms; testing; how to remove a tick, and where 
ticks are found. 

Incidence 

4. Other evidence suggests that the incidence in Scotland is higher than 
estimated on the Health Protection Scotland website. Results from a study on 
distribution and presentation1 of the disease were summarised as— 

“The number of laboratory-confirmed cases of Lyme borreliosis in Scotland 
peaked at 440 in 2010. From 2008 to 2013 the estimated average annual 
incidence was 6.8 per 100,000 (44.1 per 100,000 in NHS Highland). Of 594 
questionnaires from NHS Highland patients: 76% had clinically confirmed Lyme 
borreliosis; 48% erythema migrans; 17% rash, 25% joint, 15% neurological and 
1% cardiac symptoms. Only 61% could recall a tick bite.” 

5. To demonstrate the varying evidence, the SPICe briefing includes a chart taken 
from the study which reflects its summary of the incidence rate. This is followed 
by a table providing data on incidence collected by Health Protection Scotland. 
The year of peak incidence recorded was 2010: 440 laboratory-confirmed 
cases identified in the study, compared to 308 in the Health Protection Scotland 
table. The figures produced by Health Protection Scotland were used by the 
Scottish Government in its answer to parliamentary written question S5W-
02029. 

Testing and Treatment 

6. In Scotland, samples where Lyme disease is suspected are sent to the National 
Testing Laboratory at Raigmore Hospital in Inverness. This is not a reference 
laboratory for Lyme disease, as the Petitioner states, but it is linked to the 
Toxoplasma reference lab at Raigmore. This means that the Lyme testing lab 

                                                           
1
 Journal of the Royal College of Physicians Edinburgh (2015). Distribution and presentation of Lyme 

borreliosis in Scotland – analysis of data from a national testing laboratory. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/463701/LymeDisease_SignsAndSymptoms.pdf
https://www.rcpe.ac.uk/sites/default/files/jrcpe_45_3_mavin.pdf
https://www.rcpe.ac.uk/sites/default/files/jrcpe_45_3_mavin.pdf
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-02029&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-02029&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.hps.scot.nhs.uk/reflab/index.aspx
http://www.hps.scot.nhs.uk/reflab/index.aspx
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funding, staffing and status are not equal to that of other reference labs for 
other diseases in Scotland. 

7. A link to information on the current testing procedures for Lyme Disease can be 
found via the NHS Inform website, via Lab-tests online. There are a number of 
tests used in the diagnosis of Lyme Disease: 

 Lyme disease antibodies by ELISA: The first test done is an enzyme-linked 
immunosorbent assay (ELISA). The UK Health Protection Agency Lyme 
Borreliosis Unit (and the Scottish Lyme Disease Laboratory) uses one that 
detects both IgM2 and IgG3 antibodies to B. burgdorferi. The ELISA is 
sensitive but has a high false-positive rate4 

 Lyme disease antibodies by Western blot: If the ELISA is positive, an 
additional test called a Western blot is used to help doctors confirm a 
diagnosis of Lyme disease. The Scottish Lyme disease laboratory uses 
Western blots that test for IgM and IgG antibodies separately 

 Lyme disease bacterial DNA by PCR: Another specific test, the polymerase 
chain reaction (PCR), detects the DNA of B. burgdorferi. It is used to confirm 
the presence of the bacterium in joint fluid in Lyme arthritis and in 
cerebrospinal fluid (CSF) in Lyme meningitis. 

8. There are issues with testing. Clinical assessment and diagnosis is the first key 
stage in diagnosis, and if symptoms are clear, then antibiotic treatment should 
start before testing. Lab Tests Online give the following information on the tests 
in current use— 

“If the ELISA test is carried out within a few weeks of a tick bite or possible 
exposure it may fail to detect antibodies to B. burgdorferi, and will usually be 
repeated a few weeks later. About 30% of tests are positive by two weeks and 
about 80% by six weeks. The rate increases with duration of infection until 
more than 99% are positive. 

If the ELISA test is positive and both the IgG and the IgM Western blot tests are 
negative, it is probable that the ELISA result is a false positive and Lyme 
disease is not the cause of the symptoms. 

If the ELISA and IgM tests are positive, with or without a positive IgG test, early 
Lyme disease is probable and treatment with antibiotics is advisable. 

A positive ELISA test with a positive IgG and a negative IgM test can be seen in 
later Lyme disease. However, it should be born in mind that these results can 

                                                           
2
 Immunoglobulin M: one of the five classes of immunoglobulins (A, D, E, G and M – each class is a 

structurally distinct antibody produced in lymph tissue in response to a foreign substance); a large 
molecule, it is found in blood and is involved in combating blood infections and in triggering 
immunoglobulin G production.   
3
 Immunoglobulin G: widespread in the body, it is the main antibody defence against most bacterial 

invasions and other antigens. 
4
 Test or procedure result indicating a positive or abnormal result when, in fact, no abnormal condition 

is actually present. 

http://labtestsonline.org.uk/understanding/analytes/lyme/tab/test/
http://labtestsonline.org.uk/understanding/features/methods/start/2
http://labtestsonline.org.uk/understanding/features/methods/start/2
http://labtestsonline.org.uk/understanding/features/methods/start/3
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also be seen when exposure to B. burgdorferi took place a long time ago, and 
the current symptoms may be unrelated. This is particularly likely in people who 
have been exposed to tick bites at work (like foresters), during recreation (like 
ramblers) or because they live near woodlands or heaths.” 

9. There is no Scottish Intercollegiate Guidance Network (SIGN) guideline at 
present, but the UK National Institute for Health and Care Excellence (NICE) 
has produced a Clinical Knowledge Summary (CKS) for the Management of 
Lyme Disease. 

Research – public information, ‘persister’ bacteria 

10. The University of Highlands and Islands has conducted recent research in the 
Highlands to raise awareness of ticks and Lyme disease. An abstract to an 
article5 published in the electronic journal Remote and Rural Health describes 
the prototype design for a smartphone application that uses citizen science 
data input, earth observation and terrestrial data to map ixodes ricinus ticks, 
and; secondly to create packages of awareness raising information tailored 
appropriately for the communities which participated in the study. Further 
information and background to the study can be found on NHS Highland’s 
website. 

11. Since at least 2015, some research (with further references available on the 
lymedisease.org website) has considered the presence of ‘persister’ bacteria. 
These are bacteria that are not killed off by first line antibiotic treatment in some 
individuals, leading to people experiencing chronic symptoms of the disease 
long term. There is not yet a consensus that this is the case with Lyme disease. 

12. In April 2015 MSD Animal Health launched the Big Tick Project, designed to 
“raise awareness about the dangers of ticks and tick0borne disease”, as part of 
a wider campaign to change the Pet Travel Scheme. 

Scottish Parliament action 

13. There have been a number of written questions lodged since the start of this 
parliamentary session.6  

14. On 14 June 2017, there was a Member’s Business debate7 on motion S5M-
04825.  

Scottish Government action 

15. In its answers to written questions S5W-6305 and S5W-6306 the Scottish 
Government advised that a multi-agency Lyme Borreliosis Group was 

                                                           
5
 Morton S, Munoz S, Hall J. 30 June 2016. Using a community engagement process to explore how 

using an iterative approach and implementing user-driven designs may assist in the prevention of 
Lyme Borreliosis in Highland. Rural and Remote Health (Internet): Abstracts – Innovative solutions in 
remote healthcare – ‘Rethinking remote’. 23-24 May 2016, Inverness, Scotland, UK. Online, Vol. 16, 
4095. 
6
 S5W-00860; S5W-02029; S5W-06305; S5W-06306; S5W-07277; S5W-07278; S5W-07279, and 

S5W-07410 
7
 Scottish Parliament. Official Report 14 June 2017. Col 105 – 120. 

https://cks.nice.org.uk/lyme-disease#!scenario
https://cks.nice.org.uk/lyme-disease#!scenario
http://www.rrh.org.au/articles/subviewnew.asp?ArticleID=4095
http://www.rrh.org.au/articles/subviewnew.asp?ArticleID=4095
http://www.nhshighland.scot.nhs.uk/News/Pages/Tqacklinga'ticking'timbbomb.aspx
http://www.nhshighland.scot.nhs.uk/News/Pages/Tqacklinga'ticking'timbbomb.aspx
http://www.nature.com/emi/journal/v4/n9/full/emi201554a.html?foxtrotcallback=true
https://www.lymedisease.org/lyme-sci-why-persister-cells-matter-with-lyme-disease/
http://www.bigtickproject.co.uk/about/
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11005&mode=pdf
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-04825&DateTo=9/5/2017%2011:59:59%20PM&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-04825&DateTo=9/5/2017%2011:59:59%20PM&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-00860&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-02029&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-06305&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-06306&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-07277&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-7278&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-07279&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-07410&DateTo=05/09/2017%2023:59:59&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
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established in February 2016. The answer to S5W-6306 outlines a range of 
resources being developed to raise awareness of Lyme disease, including— 

“…updating Health Protection Scotland’s public information leaflet and 
developing a corresponding info-graphic; producing webinars and podcasts 
aimed at front-line clinicians; giving presentations at community pharmacy 
events as well as the Scottish Health Protection Network symposium held in 
November 2016; and working with youth and outdoor recreation groups…”  

16. With regard to diagnosis and treatment, in its answer to S5W-6305 the Scottish 
Government indicated that the “group has representation from the National 
Lyme Borreliosis Testing Laboratory at Raigmore Hospital which collaborates 
closely with experts at Public Health England and elsewhere, and keep the 
testing offered in Scotland under constant review to ensure that patients have 
access to the most robust and scientifically justified testing regimen available”. 

17. With regard to raising awareness, in its answer to S5W-6306 the Scottish 
Government outlined a range of resources being developed by the Lyme 
Borreliosis Group, including— 

“…updating Health Protection Scotland’s public information leaflet and 
developing a corresponding info-graphic; producing webinars and podcasts 
aimed at front-line clinicians; giving presentations at community pharmacy 
events as well as the Scottish Health Protection Network symposium held in 
November 2016; and working with youth and outdoor recreation groups…” 

18. In closing the Member’s Business debate on 14 June, the Minister for Mental 
Health provided an overview of progress being made by the sub-group on its 
priorities of workforce education and development, improving public awareness, 
and improving surveillance and diagnosis. 

19. The Minister noted that this was not the only work being carried out in this 
area— 

“At UK level, the National Institute for Health and Care Excellence … is 
expected to publish a review on diagnosis and management of Lyme disease 
next year … [and the] Lyme disease sub-group will, as part of its regular 
discussion on priorities, discuss that review once it becomes available.”  

Recent media coverage 

20. There have been a number of recent media articles on the subject, including 
support for the petition from and the petition has recently received support from 
gamekeepers and moorland managers. 

21. NHS Highland also held awareness raising events in South Uist earlier this 
year.  

22. Former international rugby player Matt Dawson recently revealed that he had to 
undergo heart surgery after being bitten by a tick and subsequently being 
diagnosed with Lyme disease. 

http://www.thescottishfarmer.co.uk/news/15504743.Gamekeepers_back_call_for_Lyme_disease_action/
http://www.bbc.co.uk/news/uk-scotland-highlands-islands-39192645
http://www.bbc.co.uk/news/health-40973709
http://www.bbc.co.uk/news/health-40973709
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UK Parliament action 

23. In May 2016, a petition (now closed) was lodged with the UK Parliament calling 
for improved testing and treatment protocols. In its response to the petition, the 
UK Government included— 

“The Department is commissioning three separate systematic reviews on the 
diagnosis, treatment and transmission of Lyme disease to provide evidence to 
inform future decision making. These will be put into the public domain on 
completion, which is expected to be in autumn 2017. NICE guidance on 
diagnosis and management of Lyme disease is currently in development and 
expected to be published in July 2018.” 

Conclusion 

24. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government, UK Government, Scottish Natural 
Heritage, Lyme Disease UK, Lyme Disease Action, NICE, NHS boards, 
gamekeepers and moorland managers, Game and Wildlife Conservation 
Trust and Mountaineering Scotland, seeking their views on the petition. 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

 

https://petition.parliament.uk/petitions/113475


PE01662: Improve Treatment for Patients with Lyme Disease and Associated 
Tick-borne Diseases 

Petitioner Janey Cringean and Lorraine Murray on behalf of Tick-borne Illness 
Campaign Scotland 

Date 
Lodged 

28 June 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
improve testing and treatment for Lyme Disease and associated tick-
borne diseases by ensuring that medical professionals in Scotland 
are fully equipped to deal with the complexity of tick-borne infections, 
addressing the lack of reliability of tests, the full variety of species in 
Scotland, the presence of 'persister' bacteria which are difficult to 
eradicate, and the complexities caused by the presence of possibly 
multiple co-infections, and to complement this with a public 
awareness campaign. 

Previous 
action 

Asked my MSP, Angela Constance, to get information from the 
Scottish Health Secretary, Shona Robison, on plans to improve 
outcomes for Lyme disease patients. 

1. Written a report for discussion with the Chief Medical Officer to 
highlight the issues in diagnosis and treatment.  

2. Met with the head of Healthcare Improvement Scotland to raise 
the issues in diagnosis and treatment. 

3. Discussed the issues in diagnosis and treatment with Neil 
Findlay MSP. 

4. Established the website “Tick-borne Illness Campaign 
Scotland” (www.ticscotland.org.uk) to raise awareness of the 
issues. 

5. Asked my local councillor to ensure signs were placed 
prominently in the country park where I was bitten. 

Background 
information 

Lyme Disease in Scotland 

Many patients in Scotland are being failed by current medical practice 
regarding Lyme Disease (also known as borreliosis) and related tick-
borne co-infections.  

If the disease is caught early, patients recover with standard 
treatment. However, 10-20% of patients go on to develop a 
debilitating chronic condition referred to by some as Post-Treatment 
Lyme Disease Syndrome. Currently, many patients are then 
abandoned without further help, left to seek private help or self-
medicate. 

On average, 5% of ticks in Scotland are infected with borrelia. The 
number of cases of Lyme Disease in humans has increased in the 
last decade: in 1996 there were fewer than 30 new cases in Scotland; 
in 2015 there were around 220. However, GPs estimate that only 20-
40% of cases are referred, and so the numbers are likely to be much 



higher. Analyses are very rough because the real figures are 
unknown. 

Tests in donated blood have concluded that 4.2% of blood donors 
have positive borrelia serology. With the estimated 2015 mid-year 
population of Scotland standing at 5.373 million, that equates to 
225,666 blood donors of Scotland having been infected. The number 
of infected people is likely to be higher as those who are ill are less 
likely to give blood. Not everyone who is infected has current 
symptoms. 

We want to see significant improvements in treatment for Lyme 
Disease, particularly addressing the needs of those with chronic 
illness.  

Improve and extend testing 

There are numerous issues with testing and diagnosis. Current 
practice is to rely on diagnostic tests, but these are unreliable. 
According to Lyme Disease Action, “there are no conclusive tests for 
Lyme Disease currently in routine use in the UK that will accurately 
diagnose Lyme Disease or distinguish from past infection”. The 
National Lyme Disease Reference Laboratory at Raigmore 
acknowledges that "traditional testing is expensive, lacks sensitivity, 
cannot distinguish between current and past infection and cannot be 
used as a marker for treatment response". 

We wish to see guidelines produced which ensure doctors are aware 
of the lack of reliability of tests and the lack of markers of current 
infection, which provide clarity about the testing procedures for all 
tick-borne diseases, and which require all forms of borreliosis and 
emerging co-infections to be notifiable. 

Currently there are no tests which cover all tick-borne infections found 
in Scotland. For example, there are at least two species of borrelia 
which are found in Scotland but not tested for. We want to see testing 
extended to cover all borrelia species found in Scotland. As some 
patients have no detectable antibodies, we wish tests to be 
introduced which do not rely on antibody response. Testing for co-
infections should also be comprehensive and include multiple species 
of the common co-infections bartonella and babesia. 

Improve treatment 

The current guidelines used for treatment in Scotland were developed 
in 2006 by the Infectious Diseases Society of America (IDSA).  These 
guidelines have been removed from the US National Guidance 
Clearinghouse because they are considered out of date. 

Recent research has shown that the bacterium which causes Lyme 



Disease forms dormant ‘persister’ cells, which are known to evade 
antibiotics. Borrelia has been described as "one of the most complex 
bacteria known to man". Treatment protocols need to be modified to 
address the complexity of borrelia infection.  

Current treatment, based on these outdated IDSA guidelines, 
normally involves antibiotics for up to one month, but this regime does 
not acknowledge persistence of borrelia infection, or the presence of 
possibly multiple co-infections. Patients with continued symptoms 
should be followed up regularly and not abandoned as at present. 
Treatment, which could include IV, high dose, pulsed, combination or 
long-term antibiotics, should be extended for as long as symptoms 
persist. Also, until tick-borne diseases are clearly understood and up-
to-date guidelines developed, where uncertainties exist doctors 
should be professionally supported in decisions they take to prescribe 
unlicensed medication to their patients. 

A Scottish vector-borne illness treatment centre should be established 
to deal with complex cases, involving a multi-disciplinary team of 
specialists in infectious diseases, immunotherapy, functional medicine 
and nutrition. This should be supported by full training of staff in the 
most up-to-date clinical methods for dealing with persistence and the 
associated complexities of co-infections, along with the provision of 
resources for research and development into the treatment of chronic 
tick-borne infections in Scotland. 

Improve education 

Doctors need to be taught to recognise a collection of symptoms of 
Lyme disease, many of which mimic other illnesses, irrespective of 
the presence of the characteristic rash or positive blood test. 
Education should be improved to ensure that consultants are fully up-
to-date on the complexity and persistence of borrelia, including the 
added complexity when co-infections are involved. GPs and medical 
students also must be aware of the complexities of the illness, and 
the urgent need for prompt diagnosis and appropriate treatment.  

Education should extend to the public, so that they are aware of the 
dangers and have information on how to protect themselves. This can 
be achieved partly by landowners being required to display suitable 
warning notices at, for example, visitor centres and car parks. 

 



 

Briefing for the Public Petitions Committee 

Petition Number: PE1662: Improve Treatment for Patients with Lyme 
Disease and Associated Tick-borne Diseases 

Main Petitioner: Janey Cringean and Lorraine Murray on behalf of 
Tick-borne Illness Campaign   

Subject: Calls on the Parliament to urge the Scottish Government to improve 
testing and treatment for Lyme Disease and associated tick-borne diseases 
by ensuring that medical professionals in Scotland are fully equipped to deal 
with the complexity of tick-borne infections, addressing the lack of reliability of 
tests, the full variety of species in Scotland, the presence of 'persister' bacteria 
which are difficult to eradicate, and the complexities caused by the presence 
of possibly multiple co-infections, and to complement this with a public 
awareness campaign. 

 

Background and epidemiology 

Health Protection Scotland monitors the incidence of Lyme Disease in 
Scotland. Their website provides the following information on the disease: 

Lyme disease is caused by infection with Borrelia burgdorferi and is 
transmitted to humans through the bite of an infected tick. Infection is 
acquired by immature ticks from infected small wild mammals, which 
act as a reservoir of the organism. Prolonged feeding (>24 hours) of 
infected ticks on a human can result in disease. Geographical 
distribution of the disease in Europe closely follows that of the known 
range of the tick vectors and ramblers and campers are at increased 
risk of disease due to their greater exposure to the disease vectors. 
The true incidence of the disease is unknown due to incomplete 
detection and reporting of cases, but is estimated to be 0.3 per 100,000 
in the UK. .1  

(The incidence in Scotland is higher than this. Results from a study on 
distribution and presentation of the disease were summarised as follows: 

‘The number of laboratory-confirmed cases of Lyme borreliosis in 
Scotland peaked at 440 in 2010. From 2008 to 2013 the estimated 
average annual incidence was 6.8 per 100,000 (44.1 per 100,000 in 

                                            
1
 It is important to note that other evidence suggests that incidence is much higher in parts of 

Scotland. See: https://www.rcpe.ac.uk/sites/default/files/jrcpe_45_3_mavin.pdf 
 

http://external.parliament.scot/GettingInvolved/Petitions/lymedisease
http://www.hps.scot.nhs.uk/giz/lymedisease.aspx?subjectid=100
https://www.rcpe.ac.uk/sites/default/files/jrcpe_45_3_mavin.pdf
https://www.rcpe.ac.uk/sites/default/files/jrcpe_45_3_mavin.pdf
https://www.rcpe.ac.uk/sites/default/files/jrcpe_45_3_mavin.pdf
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NHS Highland). Of 594 questionnaires from NHS Highland patients: 
76% had clinically confirmed Lyme borreliosis; 48% erythema migrans; 
17% rash, 25% joint, 15% neurological and 1% cardiac symptoms. 
Only 61% could recall a tick bite. 

Main clinical features 

These follow a tick bite (although this may go unnoticed). A rash 
develops which usually has the appearance of a reddened circle that 
expands away from the bite and clears in the centre. The skin may be 
warm but is not usually painful. Early localised disease may be 
associated with “flu-like” symptoms of malaise, fatigue, lethargy, 
headache and joint and muscle aches. Other, more severe, 
manifestations of the disease include arthritis of large joints, meningitis 
and myocarditis, all of which may occur without the rash. (One in three 
people diagnosed with Lyme disease have no rash). 

Incubation period 

Transmission of B. burgdorferi does not take place until the tick has 
been in place for >24 hours. The skin syndrome usually occurs within 1 
month of the tick bite. Other manifestations may take several weeks or 
months to develop. 

For people concerned that they have been affected, NHS Inform’s advice is 
based upon Information from Public Health England, and has information on 
such areas as: signs and symptoms, testing, how to remove a tick and where 
ticks are found. 

Incidence 

The chart below is taken from a scientific paper: Distribution and presentation 
of Lyme borreliosis in Scotland – analysis of data from a national testing 
laboratory in the Journal of the Royal College of Physicians Edinburgh, 2015 

https://www.nhsinform.scot/illnesses-and-conditions/infections-and-poisoning/lyme-disease#treatment
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/463701/LymeDisease_SignsAndSymptoms.pdf
https://www.rcpe.ac.uk/sites/default/files/jrcpe_45_3_mavin.pdf
https://www.rcpe.ac.uk/sites/default/files/jrcpe_45_3_mavin.pdf
https://www.rcpe.ac.uk/sites/default/files/jrcpe_45_3_mavin.pdf
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The following table provides data on incidence collected by Health 
Protection Scotland: 

  

Testing and Treatment 

In Scotland, samples where Lyme disease is suspected are sent to the 
National Testing Laboratory at Raigmore Hospital in Inverness. This is not a 
reference lab, for Lyme disease, as the Petitioner states, but it is linked to the 
Toxoplasma reference lab at Raigmore. This means that the Lyme testing lab 
funding, staffing and status are not equal to that of other reference labs for 
other diseases in Scotland.  

A link to information on the current testing procedures for Lyme Disease can 
be found via the NHS Inform website, via Lab-tests online. There are a 
number of tests used in the diagnosis of Lyme Disease: 

http://www.hps.scot.nhs.uk/reflab/index.aspx
http://labtestsonline.org.uk/understanding/analytes/lyme/tab/test/
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Lyme disease antibodies by ELISA: The first test done is an enzyme-linked 
immunosorbent assay (ELISA). The UK Health Protection Agency Lyme 
Borreliosis Unit (and the Scottish Lyme Disease Laboratory) uses one that 
detects both IgM and IgG antibodies to B. burgdorferi. The ELISA is sensitive 
but has a high false positive rate 

Lyme disease antibodies by Western blot. If the ELISA is positive, an 
additional test called a Western blot is used to help doctors confirm a 
diagnosis of Lyme disease. The Scottish Lyme disease laboratory uses 
Western blots that test for IgM and IgG antibodies separately. 

Lyme disease bacterial DNA by PCR: Another specific test, the polymerase 
chain reaction (PCR), detects the DNA of B. burgdorferi. It is used to confirm 
the presence of the bacterium in joint fluid in Lyme arthritis and in 
cerebrospinal fluid (CSF) in Lyme meningitis 

The Petitioner would like to see testing and education of health professionals 
improve. 

There are issues with testing.  Clinical assessment and diagnosis is the first 
key stage in diagnosis, and if symptoms are clear, then antibiotic treatment 
should start before testing. Lab Tests Online give the following information on 
the tests in current use: 

‘If the ELISA test is carried out within a few weeks of a tick bite or 
possible exposure it may fail to detect antibodies to B. burgdorferi, and 
will usually be repeated a few weeks later. About 30% of tests are 
positive by two weeks and about 80% by six weeks. The rate increases 
with duration of infection until more than 99% are positive. 

If the ELISA test is positive and both the IgG and IgM Western blot 
tests are negative, it is probable that the ELISA result is a false positive 
and Lyme disease is not the cause of the symptoms. 

If the ELISA and IgM tests are positive, with or without a positive IgG 
test, early Lyme disease is probable and treatment with antibiotics is 
advisable. 

A positive ELISA test with a positive IgG and a negative IgM test can 
be seen in later Lyme disease. However, it should be born in mind that 
these results can also be seen when exposure to B. Burgdorferi took 
place a long time ago, and the current symptoms may be unrelated. 
This is particularly likely in people who have been exposed to tick bites 
at work (like foresters), during recreation (like ramblers) or because 
they live near woodlands or heaths’ 

There is no Scottish Intercollegiate Guidance Network (SIGN) guideline at 
present, but the UK National Institute for Health and Care Excellence (NICE) 
has produced a Clinical Knowledge Summary (CKS) for the management of  
Lyme Disease. 

http://labtestsonline.org.uk/understanding/features/methods/start/2
http://labtestsonline.org.uk/understanding/features/methods/start/2
http://labtestsonline.org.uk/glossary/igm/
http://labtestsonline.org.uk/glossary/igg/
http://labtestsonline.org.uk/glossary/false-positive/
http://labtestsonline.org.uk/understanding/features/methods/start/3
http://labtestsonline.org.uk/glossary/dna/
http://labtestsonline.org.uk/glossary/bacterium/
http://labtestsonline.org.uk/glossary/cerebrospinal/
http://labtestsonline.org.uk/understanding/features/methods/start/2
http://labtestsonline.org.uk/understanding/features/methods/start/3
http://labtestsonline.org.uk/understanding/conditions/lyme/
http://labtestsonline.org.uk/glossary/igm/
http://labtestsonline.org.uk/glossary/igg/
https://cks.nice.org.uk/lyme-disease#!scenario
https://cks.nice.org.uk/lyme-disease#!scenario
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Research – public information, ‘persister’ bacteria, 

The University of Highlands and Islands has conducted recent research in the 
Highlands to raise awareness of ticks and Lyme disease. An abstract to an 
article2 published in the electronic journal Remote and Rural Health describes 
the prototype design for a smartphone application that uses citizen science 
data input, earth observation and terrestrial data to map ixodes ricinus ticks, 
and; secondly to create packages of awareness raising information tailored 
appropriately for the communities which participated in the study. Further 
information and background to the study can be found on NHS Highland’s 
website. 
 
Since at least 2015, some research (see here for further references) has 
considered the presence of ‘persistor’ bacteria. These are bacteria that are 
not killed off by first line antibiotic treatment in some individuals, leading to 
people experiencing chronic symptoms of the disease long term. There is not 
yet a consensus that this is the case with Lyme disease. 
 

Scottish Parliament Action - Scottish Parliamentary questions and 
answers 

Tuesday 24th July 2012 

Tuesday 13th November 2012 

Monday 27 June 2016 

13 September 2016 

Tuesday 31st January 2017 

Thursday 2nd March 2017 

UK Parliament Action 

In May 2016, a petition (now closed) was lodged with the UK Parliament 
calling for improved testing and treatment protocols. In its response to the 
petition, the UK Government included the following: 
 

‘The Department is commissioning three separate systematic reviews 
on the diagnosis, treatment and transmission of Lyme disease to 
provide evidence to inform future decision making. These will be put 
into the public domain on completion, which is expected to be in 
autumn 2017. NICE guidance on diagnosis and management of Lyme 

                                            
2
 Morton, S., Munoz, S-A. & Hall, J. 30 Jun 2016 Rural and Remote Health (Internet): 

Abstracts - Innovative solutions in remote healthcare - ‘Rethinking remote’ 23-24 May 2016 
Inverness, Scotland, UK. online, Vol. 16, 4095 

http://www.rrh.org.au/articles/subviewnew.asp?ArticleID=4095
http://www.rrh.org.au/articles/subviewnew.asp?ArticleID=4095
http://www.nhshighland.scot.nhs.uk/News/Pages/Tqacklinga'ticking'timbbomb.aspx
http://www.nhshighland.scot.nhs.uk/News/Pages/Tqacklinga'ticking'timbbomb.aspx
https://www.nature.com/emi/journal/v4/n9/full/emi201554a.html
https://www.lymedisease.org/lyme-sci-why-persister-cells-matter-with-lyme-disease/
http://www.scottish.parliament.uk/S4_ChamberDesk/WA20120724.pdf
http://www.scottish.parliament.uk/S4_ChamberDesk/WA20121113.pdf
http://www.scottish.parliament.uk/S5ChamberOffice/WA20160627.pdf
http://www.scottish.parliament.uk/S5ChamberOffice/WA20160913.pdf
http://www.holyrood-parliament.scot/S5ChamberOffice/WA20170131.pdf
http://www.scottish.parliament.uk/S5ChamberOffice/WA20170302.pdf
https://petition.parliament.uk/petitions/113475
https://pure.uhi.ac.uk/portal/en/persons/sarah-morton(e7f1922b-ba69-4e25-ab13-09c403ca3d6b).html
https://pure.uhi.ac.uk/portal/en/persons/sarahanne-munoz(e4984a8b-95af-4795-a5d2-fd755831c77c).html
https://pure.uhi.ac.uk/portal/en/persons/jenny-hall(b0eb3b2b-0729-4ab8-afa7-7caa6a860f71).html
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disease is currently in development and expected to be published in 
July 2018. 

Anne Jepson 
Senior Researcher 
12 June 2017 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot  

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

Published by the Scottish Parliament Information Centre (SPICe), an office of the 
Scottish Parliamentary Corporate Body, The Scottish Parliament, Edinburgh, EH99 
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mailto:spice@parliament.scot


PPC/S5/17/15/5 

 

Public Petitions Committee 

15th Meeting, 2017 (Session 5)  

Thursday 14 September 2017 

PE1664: Greater protection for mountain hares 

Note by the Clerk 

Petitioner Harry Huyton on behalf of OneKind 

Petition 
summary 

Calling upon the Scottish Parliament to urge the Scottish Government 
to introduce greater protection for mountain hares on both animal 
welfare and conservation grounds, which may include: introducing a 
three-year moratorium on all mountain hare killing, permitting culls and 
driven hunts only under licence, and ending all culling and driven 
hunting of mountain hares within Scotland's national parks using a 
nature conservation order. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01664   

 

Introduction 

1. This is a new petition that collected 11,843 signatures. The petitioner has been 
invited to give evidence and the Committee is invited to consider what action it 
wishes to take. 

Background (the following is taken from the SPICe briefing) 

2. According to the James Hutton Institute the Scottish mountain hare is native to 
the Highlands of Scotland. They are strongly associated with the heather 
moorland that is managed for red grouse - where they benefit from habitat 
management and predator control aimed at improving grouse densities. 

3. OneKind published a report - Mountain hare persecution in Scotland in July, 
2017. 

Legislation protecting Mountain Hare in Scotland 

4. Mountain Hares in Scotland are listed on Annex V of the EU Habitats Directive 
(1992). This requires member states to maintain Mountain Hares in favourable 
conservation status (FCS). The joint position statement by Scottish Natural 
Heritage and stakeholders states that FCS for mountain hares means 
maintaining the population across its range, and maintaining a range which is 
comparable to the one which was assessed when the Directive came into force 
in the 1990s.  Habitats associated with the high densities of hares in Scotland 
also need to be maintained. 

http://www.parliament.scot/GettingInvolved/Petitions/PE01664
http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB17-1664.pdf
http://www.hutton.ac.uk/research/groups/ecological-sciences/landscape-and-spatial-ecology/mountain-hares
https://www.onekind.scot/wp-content/uploads/Mountain-hare-persecution-in-Scotland-JULY-2017.pdf
http://news.scottishgamekeepers.co.uk/2015/04/mountain-hare-current-position.html
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5. Mountain Hares in Scotland are protected by a closed season under the 
Wildlife and Natural Environment (Scotland) Act 2011, amending the Wildlife 
and Countryside Act 1981. This makes it an offence to kill a mountain hare in 
the closed season (1 March to 31 July) without a licence from SNH. During the 
open season (August – February) killing mountain hare is not licensed and is 
carried out with no regulatory oversight. 

6. Mountain hare in Scotland is a priority species for conservation action under the 
UK Biodiversity Action Plan. They are also on the Scottish Biodiversity List, 
which means that they are considered by Scottish Ministers to be of principal 
importance for biodiversity conservation. 

Number of mountain hares in Scotland and number killed annually  

7. Dr Newey and Prof Iason at the James Hutton Institute provided the information 
in Box 1 on mountain hare populations and annual kill.  

Box 1: Summary of information on number of mountain hares in 
Scotland, and the number killed annually 

Little is known about either the abundance of mountain hares at the national 
scale, or about the numbers killed each year. There is a reasonable quality of 
evidence that there are substantial, natural fluctuations in hare populations 
from year to year1. Such a pattern, and the practical difficulties of counting 
these animals means that obtaining reliable estimates of mountain hare 
numbers is challenging. However, developing a robust monitoring 
methodology is the focus of an ongoing SNH funded project involving the 
James Hutton Institute and The Game & Wildlife Conservation Trust. This 
work is due to report by the end of 2017. Below, we provide a summary of the 
data currently available. 

 The only estimate of the national population of mountain hares 
suggested a total Scottish pre-breeding population of approximately 
350,000 (+/- 50%)2. The wide confidence interval is an indication of the 
challenge of such estimates. 

 A questionnaire survey of Scottish land owners carried out over 2006 
and 20073 asked for information on the distribution, management 
objectives, and number of mountain hares killed. The results report that 
25,000 mountain hares were killed during the 2006/07 hunting year by 
those estates that provided information. Based on the national estimate 
cited above this represents approximately 7% (range 5 to 14%) of the 
Scottish mountain hare population. 

The data available for estimating long-term trends in mountain hare 

                                                           
1
 Harris SJ, Massimino S, Newson SE, Eaton MA, Marchant JH, et al. (2016) The Breeding Bird Survey 2015. BTO Research 

Report 687 and Watson A (2013) Mammals in north-east Highlands. Paragon Publishing. 156 p. 
2
 Harris S (1995) A review of British mammals: population estimates and conservation status of British mammals other than 

cetaceans. JNCC. 
3
 Patton V, Ewald JA, Smith AA, Newey S, Iason GR, et al. (2010) Distribution of mountain hares Lepus timidus in Scotland: 

results from a questionnaire. Mammal Review 40: 313–326. 
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populations are based either on trends in numbers shot, with the assumption 
that this is related to the density of animals available, or observations and 
sightings of live animals. There are three sources of this type of information: 

1. The National Gamebag Census (NGC) is a voluntary recording scheme 
run by the Game & Wildlife Conservation Trust (GWCT) which collates 
gamebag statistics (hunting records) from sporting estates across the 
UK. Data on the number of animals killed are submitted confidentially 
to the NGC. Summary indices of national and regional information are 
published by the GWCT, but the raw data and actual numbers are not 
in the public domain. Two recently published analyses suggest a 
change in trends. An analysis of the NGC data on mountain hares4 
shows a decline of 36% (but not statistically significant) in the number 
of mountain hares reportedly killed by estates in the period 1995 to 
2009. The most recent summary suggests an increase over the five 
year period 2010 to 20145. 

2. In 1995 the British Trust for Ornithology (BTO) started recording 
mammal sightings as part of its Breeding Bird Survey (BBS). These 
mammal sighting data have been used to produce an index of the 
number of mountain hares seen per year during the surveys. A recently 
published assessment of BBS mammal data suggests a non-significant 
decline of 26% over the 18 year period up to 20126. However, the 
update of the BBS in 2015 suggests that mountain hare sightings are 
increasing at a UK level7. A comparison of the data from the BBS and 
the NGC suggests that the two indices are strongly correlated for 
mountain hares8. Combining the NGC and BBS data suggests a 
decline of 28% (statistically significant) in mountain hare numbers 
(Table 1). 

3. Dr Adam Watson has undertaken counts of mountain hares on 
approximately 100 sites in north-east Scotland (although some sites 
were sub-areas of contiguous areas of ground), spanning 70 years 
(although only some sites were counted each year)9. The data provide 
an index of hare abundance of upland moorland and alpine sites 
across north-east Scotland. The data have not been fully analysed or 
peer reviewed. However, the data presented in a book by Dr Watson in 
201310 suggest that there are sharp, localised declines in mountain 
hare numbers on some upland heather moorland areas, with less steep 

                                                           
4
 Noble DG, Aebischer NJ, Newson SE, Ewald JA, Dadam D (2012) A comparison of trends and geographical 

variation in mammal abundance in the Breeding Bird Survey and the National Gamebag Census. JNCC, 
Peterborough. 
5
 Aebischer NJ (2014) National Gamebag Census: Grouse, snipe and hares. pp. 38–41, In; The Game 

Conservancy Trust Review of 2014. The Game & Wildlife Conservation Trust. 
6
 Wright LJ, Newson SE, Noble DG (2013) The value of a random sampling design for annual monitoring of 

national populations of larger British terrestrial mammals. European Journal of Wildlife Research 60: 213-221. 
7
 Harris SJ, Massimino S, Newson SE, Eaton MA, Marchant JH, et al. (2016) The Breeding Bird Survey 2015. BTO 

Research Report 687. 
8
 Noble DG, Aebischer NJ, Newson SE, Ewald JA, Dadam D (2012) A comparison of trends and geographical 

variation in mammal abundance in the Breeding Bird Survey and the National Gamebag Census. JNCC, 
Peterborough. 
9
 Watson A (2013) Mammals in north-east Highlands. Paragon Publishing. 156 p. 

10
 As above 

https://www.gwct.org.uk/research/long-term-monitoring/national-gamebag-census/
https://www.gwct.org.uk/research/long-term-monitoring/national-gamebag-census/mammal-bags-comprehensive-overviews/mountain-hare/
https://www.bto.org/volunteer-surveys/bbs/latest-results/mammal-monitoring
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declines or stable populations on higher altitude areas. 

 

Interpretation of the limited data available suggests that mountain hares may 
be in long-term decline but the reasons for this are unclear. Mountain hare 
populations in Scotland, as elsewhere in the species range, are characterised 
by large annual fluctuations in numbers. They exhibit “cyclic” or “unstable” 
population dynamics, where population numbers can change by a factor of 10 
or more over a 7 to 15 year time period (mean 9.5 years)11. The reasons for 
these cycles or unstable dynamics is unclear12. 

The population dynamics of mountain hares makes assessing population 
status, trend, and estimates of overall abundance very challenging. Therefore, 
interpretation of change in numbers and trend should be treated with caution. 
It is unclear how theses indices of abundance relate to actual numbers of 
hares, and there is a limited basis of published results on which to draw 
conclusions. 

Dr Newey and Prof Iason at the James Hutton Institute 

 

Scottish Government Action 

8. On 31 May 2017 in response to a report which showed that almost a third of 
golden eagles being tracked by satellite died in suspicious circumstances, the 
Scottish Government announced a package of measures to protect birds of 
prey. Some of the measures are relevant to mountain hares, including to: 

 set up an independently-led group to look at the environmental impact of 
grouse moor management practices such as muirburn, the use of medicated 
grit and mountain hare culls, and to recommend options for regulation 
including licensing and other measures which could be put in place without 
new primary legislation 

 increase resources for the detection and investigation of wildlife crime and 
work with Police Scotland to pilot the use of special constables in the 
Cairngorms National Park 

 commission research into the costs and benefits of large shooting estates to 
Scotland’s economy and biodiversity. 

                                                           
11

 Newey S, Willebrand T, Haydon DT, Dahl F, Aebischer NJ, et al. (2007) Do mountain hare populations cycle? 
Oikos 116: 1547–1557. 
12

 Newey S, Willebrand T, Haydon DT, Dahl F, Aebischer NJ, et al. (2007) Do mountain hare populations cycle? 
Oikos 116: 1547–1557 and Newey S, Dahl F, Willebrand T, Thirgood S (2007) Unstable dynamics and 
population limitation in mountain hares. Biological Reviews 82: 527–549. 

https://news.gov.scot/news/golden-eagle-deaths
http://www.snh.gov.uk/publications-data-and-research/publications/search-the-catalogue/publication-detail/?id=2468
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9. Scottish Natural Heritage has developed a joint position statement on the 
subject of hare culling following consultation with key stakeholders representing 
moorland managers. The statement, issued in December 2014, calls for 
voluntary restraint on the culling of mountain hares.  

Scottish Parliament Action 

10. There have been a number of Parliamentary Questions (PQ) about the culling 
of mountain hares. The responses to these are summarised below. 

11. In response to a PQ about “the occurrence of large-scale culls of mountain hare 
between 1 August 2015 and 31 March 2016” the Scottish Government said no 
assessment of the culls has been made as “there is no legal requirement for 
estates to provide cull return data to Scottish Natural Heritage (SNH) outside 
the close season” (S5W-04505, 03/11/2016). 

12. If the Scottish Government are advised by Scottish Natural Heritage that culls 
are threatening the conservation status of mountain hare, Scottish Government 
will consider whether a Nature Conservation Order or other regulatory 
mechanisms should be put in place (S5W-04503, 18/11/2016). 

13. The Scottish Government recognises that mountain hares may need to be 
controlled for land management purposes, but does not support large-scale 
culls of mountain hares. The advice from SNH to land managers is that large-
scale culls of mountain hares to reduce tick loads and therefore the incidence 
of Louping Ill, in order to benefit grouse and other bird survival, are ineffective 
except in the highly unlikely circumstance that all other tick hosts are absent 
(S5W-04504, 03/11/2016). 

14. SNH is working with key stakeholders to improve transparency and 
understanding of the reasons why some moorland managers continue to wish 
to cull mountain hares. SNH aims to work with land managers to put in place 
effective and sustainable management of mountain hares that is consistent with 
the species’ status on Annex V of the EC Habitats Directive. A subgroup of the 
Moorland Forum has been charged with producing guidance for land managers 
on mountain hare management. (S5W-04502, 04/11/2016) 

15. Question S5W-00983 (22/06/2016) asked for the Scottish Government’s 
response is to a report in the Sunday Herald on 13 March 2015 regarding 
a mountain hares cull. It asked whether it considers that the reported incident 
was consistent with (a) its obligations under the habitats directive and (b) 
SNH’s commitment to having a voluntary restraint on large culls that could 
jeopardise the conservation status of mountain hares. The response did not say 
whether the incident was consistent with habitat directive obligations, nor 
SNH’s commitment to voluntary restraint.  

 

 

 

http://news.scottishgamekeepers.co.uk/2015/04/mountain-hare-current-position.html
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-04505&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-04503&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-04504&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-04502&ResultsPerPage=10
http://www.scottish.parliament.uk/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-00983
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Conclusion 

16. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government seeking its view on the action called for 
in the petition. 

 To write to stakeholders for their views on the petition. Stakeholders might 
include Scottish Natural Heritage, Scottish Land and Estates, Scottish 
Wildlife Trust, James Hutton Institute and Game and Wildlife Conservation 
Trust. 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 



PE01664: Greater protection for mountain hares 

Petitioner Harry Huyton on behalf of OneKind 

Date 
Lodged 

09 June 2017 

Petition 
summary 

Calling upon the Scottish Parliament to urge the Scottish Government 
to introduce greater protection for mountain hares on both animal 
welfare and conservation grounds, which may include: introducing a 
three-year moratorium on all mountain hare killing, permitting culls 
and driven hunts only under licence, and ending all culling and driven 
hunting of mountain hares within Scotland's national parks using a 
nature conservation order. 

Previous 
action 

OneKind has proposed to the Scottish Government a number of 
means of improving the protection given to mountain hares, including: 

Introduce a three-year moratorium on all mountain hare killing, as 
recommended by ten Scottish conservation organisations, including 
the RSPB and the Scottish Wildlife Trust. 

Clarify that snaring of mountain hares is illegal given they are 
indiscriminate traps that do not comply with Section 41 (3) of the 
Conservation (Natural Habitats, &c.) Regulations 1994. This has now 
been satisfactorily addressed in the recent SNH review of snaring. 

End all culling and driven hunting of mountain hares within Scotland’s 
National Parks using a Nature Conservation Order. NCOs may make 
illegal specified activities in specified areas and are provided for 
under Regulations 19 and 20 of the Conservation (Natural Habitats, 
&c.) Regulations external site 1994 (as amended) for Natural sites.  

OneKind has also liaised with the Cairngorms National Park Authority, 
encouraging them to use their powers to introduce greater protections 
for mountain hares within the Park boundaries. 

Background 
information 

The mountain hare is indigenous to the Highlands and can be found 
throughout this region and the uplands of Scotland. Their natural 
habitat is sub-alpine scrub but they also thrive on grouse moors, 
because they benefit from the abundance of young heather created 
by burning and the intensive killing of predators such as foxes and 
weasels. The mountain hare is an important part of the upland 
ecosystem, shaping their habitat through grazing and providing a 
range of predator species, including golden eagles and wildcats, with 
an important food source. The conservation of Scotland’s mountain 
hare is widely recognised as a priority. They are: 

Listed on Annex V of the EU Habitats Directive (1992) which requires 
EU member states to maintain them in favourable conservation 
status.  

A priority species for conservation action under the UK Biodiversity 



Action Plan.  

On the Scottish Biodiversity List, which means that they are 
considered by Scottish Ministers to be of principal importance for 
biodiversity conservation.  

Protected by a closed season under the Wildlife and Natural 
Environment (Scotland) Act 2011, which makes it an offence to kill a 
Mountain Hare in the closed season (1 March to 31 July) without a 
licence from SNH.  

Mountain hare in Scotland are relatively little studied but all the signs 
are that the population is in long-term decline, as a result of habitat 
loss, climate change and crucially, persecution. Because of the lack 
of research in this area, population estimates are out of date, and the 
impact of these drivers of decline is poorly understood. The Scottish 
Government recognised this recently, making a welcome investment 
in a major research project that will conclude in late 2017.  

The last population estimate was made in 1995, when 350,000 were 
thought to exist. This number is widely disputed, but most agree that 
the current population could be anything from 175,000 to 500,000. 
The population fluctuates year-on-year, making it hard to identify a 
long-term trend, but the British Trust for Ornithology (BTO) has 
monitored mountain hare as part of the annual Breeding Bird Survey 
since 1996. Their data, albeit for a limited sample size, suggests an 
overall decline of 34% between 1996 and 2014. 

This overall trend is supported by observations on the ground. The 
Mammal Society notes that on some western Scottish moors 
mountain hare are now rare, where they were previously abundant. 
The noted Scottish biologist and ecologist, Dr Adam Watson, 
estimates that spring abundance of adults has been reduced by 
between five- and a hundred-fold on most grouse moors. 

As mountain hare killing is not licensed during the open season and is 
carried out with no regulatory oversight, it is impossible to know how 
many are killed. The only estimate is that 25,000 were killed in 
2006/7, which is thought to be between 5-14% of the total population. 
Additional anecdotal evidence of large-scale culls includes: 

Lammermuir hills, 2014 – RSPB Scotland received evidence that 
between 1500 and 1700 mountain hares were shot by landowners 
across the Lammermuirs in the spring.  

Balmoral, 2016 - Two culls involving Balmoral and neighbouring 
estates were witnessed, one of which was said to have killed 500 
hares.  

Lecht mountain pass, 2016 - A birdwatcher encountered a mountain 



hare cull. Images show a group of 20 armed gamekeepers equipped 
with more than a dozen high-tech off-road vehicles and hundreds of 
dead hares.  

Culls are carried out for a variety of reasons, but on grouse moors the 
principal reason mountain hare are culled appears to be to control the 
tick-borne louping-ill virus. In the only study of the issue, a 
questionnaire-based survey of estates in 2006/7 found that 50% of 
hares shot were culled for this reason. This is substantiated by claims 
made by shooting organisations. For example, the Game and Wildlife 
Conservation Trust (GWCT) advises that “where grouse suffer from 
tick and the tick-borne louping-ill virus, hares can sustain high levels 
of these parasites and help perpetuate the disease. As there is no 
alternative form of treatment, in these cases hare numbers may need 
to be temporarily reduced to suppress the disease”. The same study 
estimated that 10% of hares shot were culled to protect forestry 
interests, and 40% for sport shooting. 

By contrast, in recent correspondence with OneKind, the 
management of the Cairngorms National Park (CNPA), while not 
ruling out some hare management for forestry protection, stated that 
the Authority had concerns about the public interest justification and 
scale of culling for the primary purpose of tick control. 

In recent years, however, it appears that large scale culling of 
mountain hares on grouse moors in the name of tick control has 
become part of the routine management which seeks to establish 
very high numbers and densities of red grouse to be commercially 
shot. 

Whilst there is no doubt mountain hare carry ticks, there is no clear 
evidence that their control could be part of an effective red grouse 
management regime. Indeed, its scientific basis is so tenuous that 
SNH’s scientific experts advise: “There is no clear evidence that 
mountain hare culls serve to increase red grouse densities”. Similarly, 
the most recent scientific review of the effectiveness of mountain hare 
culling as a management technique for louping-ill concluded that 
“there is no compelling evidence base to suggest culling mountain 
hares might increase red grouse densities”. 

Finally, OneKind and the other petitioners are concerned that the 
persecution of mountain hares is causing serious and extensive 
suffering. As the killing is unregulated and often secretive, it is 
impossible to scientifically assess the welfare impacts, but there is 
enough evidence to conclude that the persecution of mountain hares 
may be causing serious and, given the numbers of individuals 
involved, extensive suffering. Shooting any small mammal in the wild 
is challenging and there is an inevitable risk of injury rather than 
making a clean kill. This is exacerbated in the case of mountain hare 
by a number of factors, including the very large number of individual 



mountain hares that are shot in a single hunt, and the mixed abilities 
of hunters that participate in commercial hunts. Furthermore, snaring 
mountain hares is known to cause injury and distress, sometimes for 
prolonged periods, although it is generally accepted now that this may 
only be carried out under licence from SNH. 

 



 

Briefing for the Public Petitions Committee 

Petition Number: PE1664 
 
Main Petitioner: Harry Huyton on behalf of OneKind 
 
Subject: Greater protection for mountain hares 
 
Calls on the Parliament to urge the Scottish Government to introduce greater 
protection for mountain hares on both animal welfare and conservation 
grounds, which may include: introducing a three-year moratorium on all 
mountain hare killing, permitting culls and driven hunts only under licence, and 
ending all culling and driven hunting of mountain hares within Scotland's 
national parks using a nature conservation order. 

Background 

According to the James Hutton Institute the Scottish mountain hare is native 
to the Highlands of Scotland. They are strongly associated with the heather 
moorland that is managed for red grouse - where they benefit from habitat 
management and predator control aimed at improving grouse densities. 

OneKind published a report - Mountain hare persecution in Scotland in July, 
2017. 

Legislation protecting Mountain Hare in Scotland 

Mountain Hares in Scotland are listed on Annex V of the EU Habitats Directive 
(1992). This requires member states to maintain Mountain Hares in favourable 
conservation status (FCS). The joint position statement by SNH and 
stakeholders states that FCS for mountain hares means maintaining the 
population across its range, and maintaining a range which is comparable to 
the one which was assessed when the Directive came into force in the 1990s.  
Habitats associated with the high densities of hares in Scotland also need to 
be maintained. 

Mountain Hares in Scotland are protected by a closed season under the 
Wildlife and Natural Environment (Scotland) Act 2011, amending the Wildlife 
and Countryside Act 1981. This makes it an offence to kill a mountain hare in 
the closed season (1 March to 31 July) without a licence from SNH. During 
the open season (August – February) killing mountain hare is not licensed and 
is carried out with no regulatory oversight. 

http://external.parliament.scot/GettingInvolved/Petitions/PE01664
http://www.hutton.ac.uk/research/groups/ecological-sciences/landscape-and-spatial-ecology/mountain-hares
https://www.onekind.scot/wp-content/uploads/Mountain-hare-persecution-in-Scotland-JULY-2017.pdf
http://news.scottishgamekeepers.co.uk/2015/04/mountain-hare-current-position.html
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Mountain hare in Scotland is a priority species for conservation action under 
the UK Biodiversity Action Plan. They are also on the Scottish Biodiversity 
List, which means that they are considered by Scottish Ministers to be of 
principal importance for biodiversity conservation. 

Number of mountain hares in Scotland and number killed annually  

Dr Newey and Prof Iason at the James Hutton Institute provided the 
information in Box 1 on mountain hare populations and annual kill.  

Box 1: Summary of information on number of mountain hares in 
Scotland, and the number killed annually 

Little is known about either the abundance of mountain hares at the national 
scale, or about the numbers killed each year. There is a reasonable quality of 
evidence that there are substantial, natural fluctuations in hare populations 
from year to year [6, 7]. Such a pattern, and the practical difficulties of 
counting these animals means that obtaining reliable estimates of mountain 
hare numbers is challenging. However, developing a robust monitoring 
methodology is the focus of an ongoing SNH funded project involving the 
James Hutton Institute and The Game & Wildlife Conservation Trust. This 
work is due to report by the end of 2017. Below, we provide a summary of the 
data currently available. 

 The only estimate of the national population of mountain hares 
suggested a total Scottish pre-breeding population of approximately 
350,000 (+/- 50%) [1]. The wide confidence interval is an indication of 
the challenge of such estimates. 

 A questionnaire survey of Scottish land owners carried out over 2006 
and 2007 [2] asked for information on the distribution, management 
objectives, and number of mountain hares killed. The results report that 
25,000 mountain hares were killed during the 2006/07 hunting year by 
those estates that provided information. Based on the national estimate 
cited above this represents approximately 7% (range 5 to 14%) of the 
Scottish mountain hare population. 

The data available for estimating long-term trends in mountain hare 
populations are based either on trends in numbers shot, with the assumption 
that this is related to the density of animals available, or observations and 
sightings of live animals. There are three sources of this type of information: 

1. The National Gamebag Census (NGC) is a voluntary recording scheme 
run by the Game & Wildlife Conservation Trust (GWCT) which collates 
gamebag statistics (hunting records) from sporting estates across the 
UK. Data on the number of animals killed are submitted confidentially 
to the NGC. Summary indices of national and regional information are 
published by the GWCT, but the raw data and actual numbers are not 
in the public domain. Two recently published analyses suggest a 
change in trends. An analysis of the NGC data on mountain hares [3] 
shows a decline of 36% (but not statistically significant) in the number 

https://www.gwct.org.uk/research/long-term-monitoring/national-gamebag-census/
https://www.gwct.org.uk/research/long-term-monitoring/national-gamebag-census/mammal-bags-comprehensive-overviews/mountain-hare/
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of mountain hares reportedly killed by estates in the period 1995 to 
2009. The most recent summary suggests an increase over the five 
year period 2010 to 2014 [4]. 

2. In 1995 the British Trust for Ornithology (BTO) started recording 
mammal sightings as part of its Breeding Bird Survey (BBS). These 
mammal sighting data have been used to produce an index of the 
number of mountain hares seen per year during the surveys. A recently 
published assessment of BBS mammal data suggests a non-significant 
decline of 26% over the 18 year period up to 2012 [5]. However, the 
update of the BBS in 2015 suggests that mountain hare sightings are 
increasing at a UK level [6]. A comparison of the data from the BBS 
and the NGC suggests that the two indices are strongly correlated for 
mountain hares [3]. Combining the NGC and BBS data suggests a 
decline of 28% (statistically significant) in mountain hare numbers 
(Table 1). 

3. Dr Adam Watson has undertaken counts of mountain hares on 
approximately 100 sites in north-east Scotland (although some sites 
were sub-areas of contiguous areas of ground), spanning 70 years 
(although only some sites were counted each year) [7]. The data 
provide an index of hare abundance of upland moorland and alpine 
sites across north-east Scotland. The data have not been fully 
analysed or peer reviewed. However, the data presented in a book by 
Dr Watson in 2013 [7] suggest that there are sharp, localised declines 
in mountain hare numbers on some upland heather moorland areas, 
with less steep declines or stable populations on higher altitude areas. 

 

Interpretation of the limited data available suggests that mountain hares may 
be in long-term decline but the reasons for this are unclear. Mountain hare 
populations in Scotland, as elsewhere in the species range, are characterised 
by large annual fluctuations in numbers. They exhibit “cyclic” or “unstable” 
population dynamics, where population numbers can change by a factor of 10 
or more over a 7 to 15 year time period (mean 9.5 years) [8]. The reasons for 
these cycles or unstable dynamics is unclear [8,9]. 

The population dynamics of mountain hares makes assessing population 
status, trend, and estimates of overall abundance very challenging. Therefore, 
interpretation of change in numbers and trend should be treated with caution. 
It is unclear how theses indices of abundance relate to actual numbers of 
hares, and there is a limited basis of published results on which to draw 
conclusions. 

Dr Newey and Prof Iason at the James Hutton Institute 

 

https://www.bto.org/volunteer-surveys/bbs/latest-results/mammal-monitoring
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Scottish Government Action 

On 31 May 2017 in response to a report which showed that almost a third of 
golden eagles being tracked by satellite died in suspicious circumstances, the 
Scottish Government announced a package of measures to protect birds of 
prey. Some of the measures are relevant to mountain hares, including to: 

 set up an independently-led group to look at the environmental impact 
of grouse moor management practices such as muirburn, the use of 
medicated grit and mountain hare culls, and to recommend options for 
regulation including licensing and other measures which could be put in 
place without new primary legislation 

 increase resources for the detection and investigation of wildlife crime 
and work with Police Scotland to pilot the use of special constables in 
the Cairngorms National Park 

 commission research into the costs and benefits of large shooting 
estates to Scotland’s economy and biodiversity. 

Scottish Natural Heritage has developed a joint position statement on the 
subject of hare culling following consultation with key stakeholders 
representing moorland managers. The statement, issued in December 2014, 
calls for voluntary restraint on the culling of mountain hares.  

Scottish Parliament Action 

There have been a number of Parliamentary Questions (PQ) about the culling 
of mountain hares. The responses to these are summarised below. 

In response to a PQ about “the occurrence of large-scale culls of mountain 
hare between 1 August 2015 and 31 March 2016” the Scottish Government 
said no assessment of the culls has been made as “there is no legal 
requirement for estates to provide cull return data to Scottish Natural Heritage 
(SNH) outside the close season” (S5W-04505, 03/11/2016). 

If the Scottish Government are advised by Scottish Natural Heritage that culls 
are threatening the conservation status of mountain hare, Scottish 
Government will consider whether a Nature Conservation Order or other 
regulatory mechanisms should be put in place (S5W-04503, 18/11/2016). 

The Scottish Government recognises that mountain hares may need to be 
controlled for land management purposes, but does not support large-scale 
culls of mountain hares. The advice from SNH to land managers is that large-
scale culls of mountain hares to reduce tick loads and therefore the incidence 
of Louping Ill, in order to benefit grouse and other bird survival, are ineffective 
except in the highly unlikely circumstance that all other tick hosts are absent 
(S5W-04504, 03/11/2016). 

SNH is working with key stakeholders to improve transparency and 
understanding of the reasons why some moorland managers continue to wish 
to cull mountain hares. SNH aims to work with land managers to put in place 

https://news.gov.scot/news/golden-eagle-deaths
http://www.snh.gov.uk/publications-data-and-research/publications/search-the-catalogue/publication-detail/?id=2468
http://news.scottishgamekeepers.co.uk/2015/04/mountain-hare-current-position.html
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-04505&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-04503&ResultsPerPage=10
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-04504&ResultsPerPage=10
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effective and sustainable management of mountain hares that is consistent 
with the species’ status on Annex V of the EC Habitats Directive. A subgroup 
of the Moorland Forum has been charged with producing guidance for land 
managers on mountain hare management. (S5W-04502, 04/11/2016) 

Question S5W-00983 (22/06/2016) asked for the Scottish Government’s 
response is to a report in the Sunday Herald on 13 March 2015 regarding 
a mountain hares cull. It asked whether it considers that the reported incident 
was consistent with (a) its obligations under the habitats directive and (b) 
SNH’s commitment to having a voluntary restraint on large culls that could 
jeopardise the conservation status of mountain hares. The response did not 
say whether the incident was consistent with habitat directive obligations, nor 
SNH’s commitment to voluntary restraint.  
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Public Petitions Committee 

15th Meeting, 2017 (Session 5)  

Thursday 14 September 2017 

PE1659: Local authority complaints body 

Note by the Clerk 

Petitioner Bill Tait 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
create an independent body with a remit to make findings of fact in 
complaints involving local authorities. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01659  

Introduction 

1. This is a new petition that that was not open for collecting signatures. The 

Committee has a SPICe briefing and is invited to consider what action it wishes 

to take. 

 

2. This petition outlines concerns relating to the manner in which different councils 

handle similar issue which the petitioner has suggested may result in a lack of 

equity in the treatment of the Scottish people.  

 

3. The petitioner recognises that there are currently a number of different ways in 

which council complaints can be raised including through the Scottish Public 

Services Ombudsman, Citizens’ Advice Scotland and COSLA. However, the 

petitioner is of the view that these routes are impotent and do not have the 

“teeth” to set in motion action to bring parity and justice to council complaints 

across Scotland.  

Background (the following is taken from the SPICe briefing) 

4. The Scottish Public Services Ombudsman (SPSO) is the final stage for 
complaints about councils, the National Health Service, housing associations, 
colleges and universities, prisons, most water providers, the Scottish 
Government and its agencies and departments, and most Scottish authorities. 

5. The SPSO recommends that individuals try to resolve matters directly with the 
organisation concerned before taking further action, including using the 
organisation’s own formal complaints procedure.  

6. The SPSO’s formal guidance sets out a two-stage complaints procedure which 

individuals should follow with the organisation directly. Only once this 

procedure is complete should the complaint be brought to the SPSO. 

http://www.parliament.scot/GettingInvolved/Petitions/PE01659
http://external.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB17-1659.pdf
https://www.spso.org.uk/how-complain-about-public-service
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7. Details on how the SPSO handles complaints, along with details of their advice 

helpline, are at - https://www.spso.org.uk/how-we-handle-complaints 

 

8. Within the SPSO, the Complaints Standards Authority (CSA) was established 

to lead development and implementation of simplified, standardised complaints 

handling procedures (CHPs) across the Scottish public sector. 

 

9. Its purpose is— 

“to support continuous improvement in complaints handling by guiding all 
public service providers under the SPSO’s remit towards a simplified, 
standardised complaints procedure, which puts the service user at the heart 
of the process, focuses on early resolution, and values complaints as tools for 
feedback, learning and improvement.” 

Single Point of Enquiry for concerns over procurement exercises 

10. For matters which relate to concerns about a specific procurement exercise and 

whether it complies with guidance can be addressed through the Scottish 

Government’s Single Point of Enquiry, which “aims to provide an independent, 

impartial and confidential service for suppliers and potential suppliers to the 

Scottish public sector”.  

 

11. A similar model may apply in other policy areas. However, in order to address 

any situation in which an individual feels a local authority is in breach of 

legislation, private legal action would need to be sought. 

 

12. As the petitioner highlights, Citizens’ Advice Scotland (CAS) is one point of 

contact for people who have concerns about the way a local authority has 

acted. CAS offer advice on situations where there has been discrimination 

against an individual or group as covered by the Equality Act, however, they 

cannot take action. They recommend, as does the SPSO, that the complainant 

approach the local authority directly in the first instance, before escalating the 

complaint through the SPSO if the issue is not resolved. 

 

13. The Equality and Human Rights’ Commission can also offer advice and 

support, however they do not take on individual cases in the majority of 

instances.  

 

14. The petitioner also references CoSLA. CoSLA describes itself as “a councillor-

led, cross-party organisation which works on councils' behalf to focus on the 

challenges and opportunities they face, and to engage positively with 

governments and others on policy, funding and legislation”. CoSLA does not, 

as part of its functions, address specific complaints about local authorities.     

https://www.spso.org.uk/how-we-handle-complaints
http://www.gov.scot/Topics/Government/Procurement/Selling/supplier-enquiries
http://www.gov.scot/Topics/Government/Procurement/Selling/supplier-enquiries
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Scottish Government Action 

15. In 2015-16, the Scottish Government, as part of work surrounding the 

integration of health and social care, consulted specifically on changes to the 

handling of social work complaints. Following the passage of the Public 

Services Reform (Social Work Complaints Procedure) (Scotland) Order 2016, 

the SPSO procedure was updated, from 1 April 2017, as follows— 

 There is a new two stage model complaints handling procedure (CHP) for all 
social work complaints. 

 SPSO will be able to consider social work professional judgement as part of 
an independent review of complaints, replacing Complaints Review 
Committees. 

Scottish Parliament Action 

16. The Local Government and Communities Committee (formerly the Local 

Government and Regeneration Committee) takes evidence on an annual basis 

from the SPSO in the specific context of the SPSO’s annual report. The most 

recent evidence session was on 11 January 2017. As part of this, Jim Martin, 

the Ombudsman, was asked about the impact on the recent changes to the 

complaints process. He gave an indication of the SPSO’s approach to applying 

national standards— 

 

“One of the early concerns that was expressed to us in the extensive 

consultation that we did was about whether we would be imposing a national 

standard on local authorities. We have always said that we want to achieve 

not a national standard but a consistent approach, so that everyone 

understands where they are and the rules apply consistently. We have not 

had any challenges yet to suggest that people have found any 

inconsistencies. In that regard, the intention of having a single Scottish port of 

call appears to be working.” 

 

17. A number of Parliamentary Questions have been lodged about the complaints 

procedures.  These have drawn the Scottish Government both to clarify the role 

of the SPSO, and to emphasise that the SPSO is answerable to the Scottish 

Parliament, not the Scottish Government. 

  
Conclusion 

18. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government seeking its view on the petition. 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10729&i=98455#ScotParlOR
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10729&i=98455#ScotParlOR
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 To write to stakeholders for their views on the petition. Stakeholders might 
include the SPSO, CAS, the Equality and Human Rights’ Commission and 
CoSLA. 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 



PE01659: Local authority complaints body 

Petitioner Bill Tait 

Date 
Lodged 

09 May 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
create an independent body with a remit to make findings of fact in 
complaints involving local authorities. 

Previous 
action 

I have spoken with Maurice Golden MSP. 

Background 
information 

This petition has been written to highlight potentially serious problems 
and differences relating to the manner in which different councils 
handle similar affairs, which involve their in-house procedures. The 
fact that treatment from a local council may be a postcode lottery 
introduces the lack of equity in the treatment of the Scottish people. 

The petitioner is aware that local differences exist but the base 
treatment should be similar and the public should have a point of help 
during any council negotiation. The CAB may be the most accessible 
route within the current system, but like all other routes, except for 
expansive litigation, the CAB and others are really impotent. The 
petitioner believes that this is a matter of concern - therefore beyond 
geographical constituency boundaries; a matter which touches all 
people living in Scotland, including the disabled. 

The petitioner suggests that the autonomy of the councils is likely to 
be viewed as sacrosanct but this merely does a disservice to the 
Scottish people and accountability must be much more to the fore 
with transparency. The petitioner's opinion is that local government 
autonomy appears to be inviolable, yet there is ample and 
overwhelming opportunity to contribute to the betterment of this 
system. I believe it is incumbent upon those with the ability to do so 
that they do so; and possibly by submitting this petition, the petitioner 
is playing their small part. Where does the public get real help whilst 
dealing with the Council? 

Private litigation: This is an impractical route, expensive and a 
lengthy process often longer than the issue with a council. 

SPSO: With regard to Scotland, the SPSO's data shows they receive 
around 3,000 complaints annually and uphold around 47 (obviously 
each annual report's figure varies). This, I suggest, is not due to the 
poor quality of complaint, but due to the remit within which the 
Ombudsman operates. Their remit is procedure and not the fact of the 
case. An extreme example is if the council beats you up, the 
Ombudsman does not address the fact you were beaten up - merely 
was the beating carried out within procedure. If yes, you would have 
no complaint…ridiculous. 

Secondly, if the council beat you up, the Ombudsman will not step in 



to stop the beating as they can only consider entry once the beating 
has stopped. Sending the ambulance after the patient has died. 

The SPSO remit is so restrictive that even if the SPSO upholds the 
complaint that is unlikely to bear real fruit for the complainant as an 
ineffective slap on the wrist may result without the complaint ever 
standing a chance of being made justifiably whole. There is no 
controlling authority therefore they can behave in as maverick a 
manner as they wish. 

The public deserve better, after all it is public money that is funding 
them and frankly their statistics are so woeful the SPSO could be 
closed down without any real detriment to the public, yet the public 
purse would greatly benefit. 

It is estimated that each upheld complaint costs the public purse in 
excess of £10,000 - that is value for money out of the window. NOTE: 
Recently the SPSO has been reporting a higher "uphold" rate but this, 
the petitioner suggests, is due to the mathematical gymnastics. 

COSLA: This is an organisation within the U.K. that has absolutely no 
teeth, is made up of council employees and has categorically no 
regulatory power. The petitioner questions the existence of this body 
as council employees could meet once a month at each other's 
council chambers. COSLA set out guidelines generally known as 
disregards, which are drawn up mainly by council employees and 
therefore potentially open to showing bias. 

The disregards are open to different interpretation potentially making 
them council-friendly and flexible allowing numerous interpretations 
by individual councils in their favour. This makes the determination of 
the same charge, say for the disabled, a post code lottery,  as the 
same charge figure can vary considerably because councils play pick 
and mix with the disregards, whilst deciding to apply them or not. 
They have the ability to ignore COSLA guidelines and nobody has 
any redress. I repeat in its present form COSLA is an unnecessary 
expense and pointless. The base figure within a calculation for 
disabled payment can vary by up to £50p.m. 

Council self-policing: The petitioner has never been a fan of self-
policing, or internal investigations, as they are open to corruption and 
bias. Self-policing appeals held by the councils can simply deteriorate 
in to a farce. 

It is suggested that these appeals are independent but the petitioner 
suggests this is simply not true. The client is appealing in a system, 
which will never allow them equal control and justice. The first and 
potentially the second stage appeals are held within the council by 
council employees. The final appeal is hailed as being independent 
when it probably is not; the cards are stacked against the client. The 



final appeal often is a three panel appeal with one panellist being 
allegedly independent but often chosen by the council and the other 
two are council employees, which do not work within the department 
involved. Seriously? Whilst the client is captured within the council 
review procedure they are impotent. 

Councillors: This group has no power over the council and can 
merely express client support if they so wish. Indeed, if the client is 
unhappy with a councillor's performance, the complainant has no 
redress. 

Local advocates: Local advocates, although pleasant, often do not 
understand the issues and are unable to help with these issues and 
can only act as moral support. These local advocates do not have the 
required powers or knowledge base and cannot redirect the council to 
adjust a stance or approach. 

Due to the lack of third party input to help clients; cases can extend 
for literally years and the council can decline internal and external 
mediation. This "not fit for purpose" environment dishes out inequality 
of charge and treatment across Scotland and the U.K. I understand 
the English councils are more favourable than Scottish councils. 

HM Tribunal Court: HM Courts and Tribunal Service wallow in a 
certain impotency, as its remit is to look at the procedural law (similar 
to the SPSO) and not fact. What is the point of that remit? 

An extreme example would be if you were arrested for murder 
HMCTS would likely uphold your guilt, as they look at the procedural 
law not the fact; the fact being you were 200 miles away and could 
not have carried out the act is immaterial. Where is the help for the 
public? 

Councils operate often within this arena and not only know the 
procedures etc. but also the operating personnel. The client is so 
disadvantaged to such an extent that the white flag might as well be 
hoisted no matter how unjust that is. 

Conclusion 

Where can the public go to flag up potential concerns or identify 
mistreatment? This must be the only arena in Scotland where a 
power can do what it likes, despite the lack of justice being meted out 
and the members of the public are completely powerless to do 
anything. 

Clearly the councils require operating with a certain amount of 
freedom but not to the extent they have carte blanche with NO 
mechanism to highlight potential wrong doing, crass mismanagement 
or injustice. Autonomy should not be a licence to allow councils to 



plough their own furrow at the detriment of the public e.g. calculating 
charges so differently that the public pay different amounts for the 
same service simply because of post code. Councils should not have 
the freedom to bully the public. 

There must be a new body throughout Scotland that can act 
immediately on complaints and have the teeth to set in motion action 
to bring parity and justice. I also suggest that COSLA type 
organisations should be altered as what they establish as disregards 
should be rules not pick and mix. The petitioner realises that some 
potentially radical thinking is required to create the fair playing field 
and that councils will protest but such protestation is not currency for 
not doing the right thing by the Scottish people. 

 



 

Briefing for the Public Petitions Committee 

Petition Number: PE1659 

Main Petitioner: Bill Tait 

Subject: Local authority complaints body. 

Calls on the Parliament to urge the Scottish Government to create an 
independent body with a remit to make findings of fact in complaints involving 
local authorities. 

 

Background 

The Scottish Public Services Ombudsman (SPSO) is the final stage for 
complaints about councils, the National Health Service, housing associations, 
colleges and universities, prisons, most water providers, the Scottish 
Government and its agencies and departments, and most Scottish authorities. 

The SPSO recommends that individuals try to resolve matters directly with the 
organisation concerned before taking further action, including using the 
organisation’s own formal complaints procedure.  
 
The SPSO’s formal guidance sets out a two-stage complaints procedure 
which individuals should follow with the organisation directly. Only once this 
procedure is complete should the complaint be brought to the SPSO. 
 
Details on how the SPSO handles complaints, along with details of their 
advice helpline, are at - https://www.spso.org.uk/how-we-handle-complaints 
 
Within the SPSO, the Complaints Standards Authority (CSA) was established 
to lead development and implementation of simplified, standardised 
complaints handling procedures (CHPs) across the Scottish public sector. 
 
Its purpose is— 
 

“to support continuous improvement in complaints handling by guiding 
all public service providers under the SPSO’s remit towards a 
simplified, standardised complaints procedure, which puts the service 
user at the heart of the process, focuses on early resolution, and 
values complaints as tools for feedback, learning and improvement.” 

 

http://external.parliament.scot/GettingInvolved/Petitions/PE01659
https://www.spso.org.uk/how-complain-about-public-service
https://www.spso.org.uk/how-we-handle-complaints


 2 

Single Point of Enquiry for concerns over procurement exercises 
For matters which relate to concerns about a specific procurement exercise 
and whether it complies with guidance can be addressed through the Scottish 
Government’s Single Point of Enquiry, which “aims to provide an independent, 
impartial and confidential service for suppliers and potential suppliers to the 
Scottish public sector”.  
 
A similar model may apply in other policy areas. However, in order to address 
any situation in which an individual feels a local authority is in breach of 
legislation, private legal action would need to be sought. 
 
As the petitioner highlights, Citizens’ Advice Scotland (CAS) is one point of 
contact for people who have concerns about the way a local authority has 
acted. CAS offer advice on situations where there has been discrimination 
against an individual or group as covered by the Equality Act, however, they 
cannot take action. They recommend, as does the SPSO, that the 
complainant approach the local authority directly in the first instance, before 
escalating the complaint through the SPSO if the issue is not resolved. 
 
The Equality and Human Rights’ Commission can also offer advice and 
support, however they do not take on individual cases in the majority of 
instances.  
 
The petitioner also references CoSLA. CoSLA describes itself as “a councillor-
led, cross-party organisation which works on councils' behalf to focus on the 
challenges and opportunities they face, and to engage positively with 
governments and others on policy, funding and legislation”. CoSLA does not, 
as part of its functions, address specific complaints about local authorities.     

Scottish Government Action 

In 2015-16, the Scottish Government, as part of work surrounding the 
integration of health and social care, consulted specifically on changes to the 
handling of social work complaints. Following the passage of the Public 
Services Reform (Social Work Complaints Procedure) (Scotland) Order 2016, 
the SPSO procedure was updated, from 1 April 2017, as follows— 

 There is a new two stage model complaints handling procedure (CHP) 
for all social work complaints. 

 SPSO will be able to consider social work professional judgement as 
part of an independent review of complaints, replacing Complaints 
Review Committees. 

Scottish Parliament Action 

The Local Government and Communities Committee (formerly the Local 
Government and Regeneration Committee) takes evidence on an annual 
basis from the SPSO in the specific context of the SPSO’s annual report. The 
most recent evidence session was on 11 January 2017. As part of this, Jim 
Martin, the Ombudsman, was asked about the impact on the recent changes 

http://www.gov.scot/Topics/Government/Procurement/Selling/supplier-enquiries
http://www.gov.scot/Topics/Government/Procurement/Selling/supplier-enquiries
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10729&i=98455#ScotParlOR
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to the complaints process. He gave an indication of the SPSO’s approach to 
applying national standards— 

“One of the early concerns that was expressed to us in the extensive 
consultation that we did was about whether we would be imposing a 
national standard on local authorities. We have always said that we 
want to achieve not a national standard but a consistent approach, so 
that everyone understands where they are and the rules apply 
consistently. We have not had any challenges yet to suggest that 
people have found any inconsistencies. In that regard, the intention of 
having a single Scottish port of call appears to be working.” 

A number of Parliamentary Questions have been lodged about the complaints 
procedures.  These have drawn the Scottish Government both to clarify the 
role of the SPSO, and to emphasise that the SPSO is answerable to the 
Scottish Parliament, not the Scottish Government. 

Ailsa Burn-Murdoch 
Senior Research Specialist 
31 May 2017 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

Published by the Scottish Parliament Information Centre (SPICe), The Scottish Parliament, 
Edinburgh, EH99 1SP www.parliament.scot 

  

mailto:spice@parliament.scot
http://www.parliament.scot/
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Public Petitions Committee 

15th Meeting, 2017 (Session 5)  

Thursday 14 September 2017 

PE1660: Scottish Legal Complaints Commission review 

PE1661: Reform of regulation of the legal profession in Scotland 

Note by the Clerk 

Petitioner Bill Tait 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the operation of the Scottish Legal Complaints Commission with 
a view to making the process of legal complaints more transparent and 
independent. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01660 

 

Petitioner Melanie Collins 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government 
to reform and amend the regulation of complaints about the legal 
profession in Scotland, which is currently delegated to the Scottish 
Legal Complaints Commission, by creating a new independent 
regulator of legal services with powers equivalent to the Solicitors 
Regulation Authority, Legal Ombudsman, Bar Standards Board and 
Solicitors Disciplinary Tribunal which serve consumers and clients of 
legal service providers in England and Wales. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01661 

 

Introduction 

1. PE1660 and PE1661  are both new petitions which raise similar issues relating 
to the current system for complaints about legal services in Scotland. A single 
briefing note has been prepared to provide members with the background 
information relevant to these petitions. 

2. PE1660 was lodged directly without being opened for signatures or comments. 
PE1661 collected 3 online signatures and 3 comments in support. 

http://www.parliament.scot/GettingInvolved/Petitions/PE01660
https://www.sra.org.uk/
https://www.sra.org.uk/
http://www.legalombudsman.org.uk/
https://www.barstandardsboard.org.uk/
http://www.solicitorstribunal.org.uk/
http://www.parliament.scot/GettingInvolved/Petitions/PE01661
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3. The Committee is invited to consider the petitions and what action it may wish 
to take. 

Background (taken from the SPICe briefing) 

Scotland – complaints against lawyers 

4. The SLCC was set up by the Legal Profession and Legal Aid (Scotland) Act 
2007 (the Act) to deal with complaints against legal practitioners (primarily 
solicitors or advocates1) in Scotland.  

5. It is an independent body whose Board2 is appointed by the Scottish Ministers 
in consultation with the Lord President of the Court of Session. It is supported 
by a management team and staff who carry out investigations.  

6. The SLCC is funded by a levy paid by legal practitioners and is required to 
consult with the relevant professional bodies when setting its annual budget. A 
copy of the finalised budget has to be laid before the Scottish Parliament no 
later than 30 April in each year (the budget is not, however, subject to 
parliamentary approval). 

7. The SLCC acts as the initial gateway for complaints.  Unresolved complaints 
have to be made to it in the first instance. Complaints made directly to a 
professional body (e.g. the Law Society of Scotland (Law Society) or Faculty of 
Advocates (Faculty)) have to be forwarded by these bodies to the SLCC. 

8. Once the SLCC has received a complaint, it assesses whether it is a: 

1. Service complaint  – i.e. related to the quality of work;  or a 

2. Conduct complaint –i.e. related to a legal practitioner’s fitness to carry 
out work and behaviour outside of business.  

7. Cases often involve issues of both service and conduct, with the result that 
both the SLCC and professional bodies can investigate different aspects of the 
same complaint. 

8. If the complaint, or part of the complaint, concerns inadequate professional 
service, the SLCC investigates following procedures laid down in its rules and 
the Act. The SLCC can ultimately: 

 Award the complainer up to £20,000 for any loss, inconvenience or distress 
resulting from inadequate professional service.  

 Require the relevant legal practices/practitioners to reduce fees, re-do work 
and rectify any mistakes at their own expense.  

                                                 
1
 And in addition commercial attorneys – specialists in construction law who are not solicitors – and 

qualified conveyancers 
2
 Currently the Board comprises a lay chair, 5 lay members and 3 lawyer members 

http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%2520briefings%2520S5/PB17-1662.pdf
https://www.scottishlegalcomplaints.org.uk/
https://www.scottishlegalcomplaints.org.uk/about-slcc/who-we-are.aspx
https://www.scottishlegalcomplaints.org.uk/about-slcc/what-we-do/our-processes/slcc-rules.aspx
http://www.commercialattorneys.org.uk/about-us/
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 Report the matter to the relevant professional body if the practitioner shows a 
lack of legal competence.  

 

9. Decisions of the SLCC can be appealed to the Court of Session. 

10. If the complaint, or part of the complaint, concerns the conduct of a legal 
practitioner, the SLCC passes it on to the relevant professional body to 
investigate.3 The SLCC is not permitted to investigate conduct complaints, but 
it can investigate the way these have been handled by the relevant professional 
organisation (known as a handling complaint).   

11. The Law Society is able to impose sanctions on solicitors whose conduct has 
been “unsatisfactory” and can prosecute solicitors before the Scottish Solicitors 
Discipline Tribunal (SSDT) where behaviour amounts to professional 
misconduct.  The maximum compensation payable to a complainer is £5,000. 
In the most serious cases the SSDT can suspend a solicitor’s practising 
certificate or strike them from the roll of solicitors.  

12. The Faculty deals with conduct complaints through a Complaints Committee 
comprising an equal number of advocates and lay members. Its decisions can 
be appealed to the Faculty of Advocates Disciplinary Tribunal – chaired by a 
retired senior judge and whose members include advocates and lay persons. In 
September 2016 the SLCC published a report which audited the operation of 
the Faculty’s investigation and disciplinary processes.  

13. For further details on the complaints system see: 

 The SLCC’s overview of the process for dealing with service and conduct 
complaints.  

 The Law Society’s overview of how it deals with conduct complaints,  

 The Faculty’s overview of how it administers conduct complaints  

14. In recent years there has been a degree of conflict between the SLCC and the 
Law Society over the operation of the complaints system. For example, in 
December 2016, the Law Society announced that it had commenced legal 
action against the SLCC over the way in which it categorises complaints as 
service complaints or conduct complaints. In addition, in April 2017 the Law 
Society noted in a press release that it was “frustrated and disappointed” about 
the increase in the SLCC levy to be paid by solicitors. The press release also 
referred to the complaints system as being, “slow, complex, cumbersome and 
expensive.” 

                                                 
3
 Section 6 of the Act 

https://www.scottishlegalcomplaints.org.uk/making-a-complaint/handling-complaints
https://www.ssdt.org.uk/
https://www.ssdt.org.uk/
https://www.scottishlegalcomplaints.org.uk/media/66236/faculty_of_advocates_-_benchmarking_report_-_final_draft_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/66236/faculty_of_advocates_-_benchmarking_report_-_final_draft_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/57429/overview_of_the_complaints_process_for_service_conduct_2015.pdf
https://www.scottishlegalcomplaints.org.uk/media/57429/overview_of_the_complaints_process_for_service_conduct_2015.pdf
https://www.lawscot.org.uk/for-the-public/what-the-society-can-do-for-you/making-a-complaint-against-a-solicitor/conduct-complaints-against-scottish-solicitors/
http://www.advocates.org.uk/making-a-complaint/how-to-make-a-complaint
https://www.lawscot.org.uk/news/2016/12/the-society-starts-legal-action-against-slcc-over-hybrid-complaints/
https://www.lawscot.org.uk/news/2017/04/slcc-budget-2016-17/
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England & Wales – complaints against lawyers 

15. In England & Wales complaints about poor service against legal practitioners 
are dealt with by the Legal Ombudsman. Issues of professional misconduct are 
referred to the relevant “approved regulator” – i.e. the Bar Standards Authority 
(for barristers) and the Solicitors Regulation Authority (for solicitors), who can 
take disciplinary action.  For details see the House of Commons Library’s 
briefing on complaints against solicitors and other lawyers.    

Scottish Parliament Action 

16. In session 4, the SLCC submitted a letter to the Scottish Parliament’s Justice 
Committee in which it argued that a review of the complaints procedure was 
needed. In response, the Justice Committee wrote to the Cabinet Secretary for 
Justice and received a response dated 31 October 2012 indicating that the 
SLCC and Law Society were, “developing a consensual approach to reach an 
agreement on the key improvements required.” Regulations amending the 
powers and duties of the SLCC4 were subsequently scrutinised by the Justice 
Committee, which recommended their approval by the Parliament (approval 
was granted on 13 August 2014). 

17. The adequacy of the complaints system has also been raised in the current 
parliamentary session (see for example Motion S5M-05079 lodged by Douglas 
Ross MSP on 6 April 2017). 

Scottish Government Action 

18. On 25 April 2017, the Scottish Government announced the launch of an 
independent review of the regulation of legal services in Scotland including the 
complaints system. According to the Scottish Government, the review 

“…follows concerns that the current legislative framework is not fit for purpose 
and has not kept up with developments in the legal services market. There 
are also worries that the current processes for people wishing to make 
complaints about their solicitor are too slow and too complex.” 

19. The review is expected to report to Scottish Ministers by the end of 2018. 

Conclusion 

20. The Committee may wish to consider whether to join these petitions together 
for consideration on the basis that they raise similar issues. 

21. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government,  

                                                 
4
 Scottish Legal Complaints Commission (Modification of Duties and Powers) Regulations 2014 

http://www.legalombudsman.org.uk/
https://www.barstandardsboard.org.uk/
https://www.sra.org.uk/home/home.page
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN03762
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN03762
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%2520Documents/20120911_SLCC_to_CG_LP_and_LA_Scotland_Act_2007.pdf
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%2520Documents/20121031_CSfJ_to_CG_LP_and_LA_Scotland_Act_2007.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/80181.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/80181.aspx
http://www.parliament.scot/S4_BusinessTeam/pm-v4n25-s4.pdf
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-05079&ResultsPerPage=10
https://beta.gov.scot/news/regulating-the-legal-profession/
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 To write to relevant stakeholder organisations, such as the Scottish Legal 
Complaints Commission, the Law Society of Scotland, the Faculty of 
Advocates, Scottish Solicitors’ Discipline Tribunal and Citizens Advice 
Scotland. 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 



PE1660: Scottish Legal Complaints Commission review 

Petitioner Bill Tait 

Date 
Lodged 

09 May 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the operation of the Scottish Legal Complaints Commission 
with a view to making the process of legal complaints more 
transparent and independent. 

Previous 
action 

I have spoken to Jamie Greene MSP. 

Background 
information 

This petition has been submitted to highlight potentially serious 
problems relating to the SLCC and their in-house procedures. Within 
their annual reports, they clearly indicate that they are working with 
the justice section of the Scottish Parliament, therefore they are part 
of the justice machinery within Scotland. I suggest the Scottish public 
are at the receiving end of potential injustice, which could be 
unnecessarily costing the public £500,000+ annually, as a result of 
SLCC procedures. 

Introduction 

I am suggesting that the legal complaints procedure is flawed, biased 
and completely set against the complainant. This statement has been 
made as a result of over two years on the ground research examining 
the route and nuances within this procedure.  The whole process 
operates apparently behind closed doors with the SLCC having no 
responsibility to anybody. For the SLCC to suggest redress is to 
register a complaint with the Court of Session is insincere and 
disingenuous, as few complainants could afford to travel down that 
route. Therefore, it is suggested the SLCC operate in a bubble. They 
suggest that they are an independent body, which on the surface has 
some truth, but examining beyond this statement the structure surely 
must introduce bias in favour of the legal profession? 

Surely the SLCC is cognisant of this and too many upheld complaints 
might be difficult. Their untouchable environment is enhanced, as the 
Law Society appears to desire no involvement, nor introduce quality 
control. The SLCC produces an annual report, which employs such a 
journalistic style as to create, it is suggested, an illusion of success. 
But I suggest that behind this veneer of window dressing there is a 
very different story. Apart from the untouchable environment that has 
been created, either solely or partly, by the SLCC, the protocol and 
practices within the SLCC, it is suggested, are stacked against the 
complainant. 

It is suggested that the Chair Person's statement in the 2015/2016 
Annual Report is simply not achievable: “At the heart of our work is an 
impartial, fair and efficient complaints process.” If it is so impartial and 
fair, why operate behind a wall of silence with no transparency? The 



operating methods created by the SLCC orchestrate this 
environment, which runs counter to what the Chair Person suggests 
they are achieving. 

SLCC Policy and Operating Environment 

All parties within a complaint must assume the rules are stable and 
fair and that the playing field is level. It is suggested that the extract 
from the Rules of the SLCC 2015 demonstrates this is not the case. 
The petitioner likens this to the home side at football changing the 
rules halfway through the game and possibly not telling the other side! 

Rule of the SLCC 2015, Extract 

“Directions as to procedure; The Commission may regulate its own 
procedure as regards a particular complaint and in particular, may 
give such direction as it thinks fit as to the procedure to be followed at 
any stage in the complaint (provided the direction is consistent with 
the Act, with the other Rules and with the interests of justice and is 
made with regard to considerations of proportionality).” 

How do you maintain consistency regarding what is and is not in the 
interests of justice, how arbitrary a culling system and who is 
checking the decisions are legitimate and consistent? …No one apart 
from the SLCC who are involved in this questionable practice! 

A client lodges a complaint and, indeed, that complaint may have 
been prepared by a solicitor but such a submission does not 
automatically go in to the complaint file. The SLCC play some form of 
"God" and determine whether they wish to forward it as a complaint, 
or dismiss it outright. Whatever route a complaint follows, the 
reasoning should be written down and the public given access for all 
to understand. Those that reach the "complaint in" basket have an 
investigator assigned to them and the complainant eventually gets a 
report, which I suggest can bear little resemblance to the complaint. 
The party being complained about privately lodges a defence, 
including possibly papers, and the investigator takes these apparently 
on face value. 

For example, a complained-about party could submit papers, which 
the complainant has never seen and will never see and is unable to 
verify the veracity of the documents, as the report does not carry 
copies to support the SLCC's source and findings. There requires to 
be much more openness. 

Code of practice  

The SLCC state the Code of Practice for Scottish Solicitors is referred 
to when making a decision about an investigated complaint. The 
SLCC do not specify their source reference from this Code and 



therefore do not support their report in any way. Without such cross 
reference, the report is simple fiction. They refuse to support 
potentially misguided investigation in this regard, as they do not quote 
the text reference from this Code. (Can this be interpreted to mean 
they think they can literally say anything they like without fear or 
favour as they shall refuse to justify it and you can’t make them?!) If a 
complainant cannot be furnished with references within the Code of 
Practice and copies of documents allegedly previously supplied to the 
complainant; why bother? 

In relation to investigation reports, which they refuse to substantiate, 
the public will never know the quality of the report and none of the 
content will ever be supported by source material or Code reference. 
Complaint success may be no more than a lottery. The process of 
appeal is also weak and vulnerable; it is never likely that a true appeal 
can be made, as there is carte blanche for colleague nepotism as a 
result of self-policing. Colleagues vetting colleagues; what do you 
believe the outcome will be, surely this is open to abuse, skewed 
reviews and misuse of position? There is equally little transparency 
with the reviews as there is with the initial investigations. 

A proper investigative report and appeal review should have attached 
the documentation upon which it relies, as well as furnishing a full 
reference list, copies of documents upon which the SLCC base their 
claims and details of the section of the Code of Practice upon which 
the text relies. 

The annual reports that the SLCC submit to the Scottish Parliament, 
because of the procedure, can slip in to Parliament on slippers, as 
this glossy publication with a veneer of optimism may well not be read 
at all or scanned over. 

It is difficult to examine the annual reports, as they appear to adopt 
different formats therefore for the sake of expediency 2014/15 and 
2015/16 will be examined but the petitioner invites a broader 
examination. A full set of stats is shown in the more complete report. 

                                      2015/16                  2014/15 
Collected (upheld)         £324,400                £401 ,340 
Disregarded or denied   £553,752.32           £1 ,204,091 .80 
 
Investigator productivity based on six investigators in 2015/16: 1.3 
investigations per week and 2014/15: 1.5 investigations per week. It is 
suggested that this is very low productivity. 
 
The petitioner questions if the financial amounts disregarded or 
denied genuinely reflect a quality that it is so poor to merit the SLCC's 
wholesale negative indifference of these submissions. 
 
 



Therefore the petitioner suggests that the SLCC reports are 
constructed to mislead e.g. 2015/16 Report highlights 77% upheld but 
this is actually only 509 cases, which equals 31 .72% of the whole, 
which makes the 77% somewhat misleading and 2014/15 shows 
72%, which represents 341 cases or 27.79% against 72%, which 
again surely is designed to mislead. 

Conclusion 

The system the petitioner suggests has many flaws all operating 
against the Scottish people and the first flaw is to allow this body to 
be independent, then the petitioner suggests without any hesitation 
the SLCC should not and must not be allowed to self-review their own 
reports/complaints. They must not be allowed to hide behind their 
intransigence and total indifference regarding openly showing how 
their decisions come about; all reports "published" by the SLCC must 
be accompanied with source details, references and copy documents 
included to ensure the complainant has the fullest information 
possible to understand the SLCC ruling. 

Falling short of this basic standard is doing the complainant a 
disservice and the SLCC the creation of a much lower benchmark 
than they should have. By not being open the complainant has his 
right of rebuttal removed. There must be an opportunity for the 
complainant to be able to meet with SLCC personnel, as opposed to 
the covert environment they create currently giving them total control 
at the expense of the public. 

Complaints about their initial reports simply must not be executed in-
house and self-policed by the SLCC. There has to be a mechanism 
for complaints about the SLCC to be reviewed by a truly independent 
body with no association however tenuous with the Law Society, 
Scottish solicitors or the SLCC. 

There must be an outside source to which the public can direct their 
dissatisfaction regarding the standard of work published by the SLCC, 
otherwise the whole process simply collapses. Self-policing is NOT an 
option. 

The figures, which the public are likely paying to solicitors for poor 
service levels, surely are reprehensible and unless a more 
transparent process is put in place, the legal professional quality 
yardstick will never improve. 

I recommend that the processes employed are examined and that 
these are fully reviewed independently with a view to 
recommendations to create a fairer system and to remove the self-
policing aspect and the secretive insular nature of the SLCC. 

 



PE1661: Reform of regulation of the legal profession in Scotland 

Petitioner Melanie Collins 

Date 
Lodged 

27 June 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government 
to reform and amend the regulation of complaints about the legal 
profession in Scotland, which is currently delegated to the Scottish 
Legal Complaints Commission, by creating a new independent 
regulator of legal services with powers equivalent to the Solicitors 
Regulation Authority, Legal Ombudsman, Bar Standards Board and 
Solicitors Disciplinary Tribunal which serve consumers and clients of 
legal service providers in England and Wales. 

Previous 
action 

In relation to previous experience with the SLCC and significant 
failures of self regulation of the legal profession in Scotland, I have 
contacted Alex Neil MSP about my experiences with the SLCC, 
whose assistance has been invaluable. 

Background 
information 

The Scottish Legal Complaints Commission (SLCC) was created in 
2008 amid claims the previous system of complaints-handling and 
regulation of solicitors handled by the Law Society of Scotland 
operated with bias against consumers and clients. 

Given that nine years have elapsed since the SLCC came into being, 
and with no discernible benefit to clients and consumers over the old 
system of self-regulation by the Law Society of Scotland, it is now 
time to create a fully independent body with substantial powers of 
investigation and to be able to identify public complaints cases, 
decisions and identify law firms and legal representatives, as has 
occurred in England and Wales for some time. The Parliament as a 
whole, and individual MSPs, are well aware of the problems 
encountered by constituents when trying to address their complaints 
against member of the legal profession in Scotland. 

I draw to the Committee’s attention that over one thousand 
complaints each year are registered, from which it could be concluded 
that almost all MSPs have had constituents contact them at some 
point of their parliamentary service with regards to difficulties with 
solicitors, advocates and the regulatory framework which currently 
exists. 

My concerns about the current system also relate to a recent Court of 
Session ruling by Lord Malcolm (CSIH 71, XA16/15) which overturned 
a thirty-year practice that allowed the SLCC to categorise a complaint 
as hybrid on the basis that is encompassed both service and conduct 
issues. As a result of this ruling over 600 complaints were, in effect, 
dismissed including cases going into the final stages of investigation 
which therefore should not have been affected by the ruling. 

Scotland is in need of a strong and independent regulator of legal 
services – which would strengthen consumer protection and raise 

https://www.sra.org.uk/
https://www.sra.org.uk/
http://www.legalombudsman.org.uk/
https://www.barstandardsboard.org.uk/
http://www.solicitorstribunal.org.uk/
https://www.scotcourts.gov.uk/search-judgments/judgment?id=1d0c1da7-8980-69d2-b500-ff0000d74aa7


standards in the legal services sector. The current mix of regulation, 
primarily handled by the Scottish Legal Complaints Commission, who 
when appropriate pass cases on to the Faculty of Advocates, the Law 
Society of Scotland and the Scottish Solicitors Discipline Tribunal has 
been proven not to be an effective remedy for clients and consumers, 
and has brought the legal profession into further disrepute. 

I base this petition on not only my own experiences with the SLCC, 
but also with regard to coverage I and members of the Petitions 
Committee will be aware of in the press where people who approach 
the SLCC for assistance and help are left feeling let down by the 
handling of their complaint to the SLCC, even when the complaint is 
fully supported by documented evidence supplied in support of the 
complaint and advocates and solicitors frequently escape any 
regulatory punishment. 

I am aware of the existence of a review panel recently appointed by 
the Scottish Government in discussions with the Law Society of 
Scotland. This panel has a remit to review regulation of legal services 
in Scotland and report back at the end of 2018. However as members 
will be aware from press reports, the complement of this panel is 
weighted in favour of legal interests. 

This review will be the third attempt since this parliament was formed 
in 1999 to improve regulation of the legal profession, the first attempt 
being in 2002 with the regulation of the legal profession inquiry, and 
the second in 2006 with the Justice Committee’s consideration of the 
Legal Profession & Legal Aid (Scotland) Act 2007. 

The various acts of legislation and amendments to legislation over the 
years also follow the work of the Scottish Consumer Council & 
Consumer Focus Scotland, who conducted extensive research and 
surveys from the mid 1980s to mid 2000’s, each time concluding 
regulation of legal services in Scotland should move to a fully 
independent model. 

Clearly, nine years on from the creation of the Scottish Legal 
Complaints Commission, the aims of the LPLA Act have not been 
achieved. Levels of complaints against the legal profession are over 
1000 a year, and the SLCC has suffered serious challenges to it’s 
role and remit though the courts from legal action taken by solicitors. 

As members will be aware, several alterations to legislation have 
taken place at the behest of the Law Society of Scotland since 2002, 
with intentions to ‘improve’ regulation of the legal profession such as 
the Council of the Law Society Bill 2002, the Legal Profession & Legal 
Aid (Scotland) Act 2007 and the Legal Services (Scotland) Act 2010. 

Members will also be aware in 2014, and with the agreement of the 
SLCC & Law Society of Scotland, the Scottish Government submitted 



plans to the Parliament’s Justice Committee, which introduced 
claimed ‘improvements’ to rules at the SLCC by extending time bar on 
complaints. 

Clearly, none of these claimed improvements to legislation or the 
remit of the current regulation model in Scotland has worked, and the 
legal profession overall remains self regulating. 

In comparison, for England & Wales, the implementation of the 
reforms proposed by Sir David Clementi in 2004, which culminated in 
the current framework of independent regulation of UK legal services 
has been more successful in building and improving an effective legal 
services market, and that the actions taken in response to Clementi 
are a sign of a strong regulatory framework, as opposed to a weak, 
and often perceived as biased regulatory framework of legal services 
in Scotland. 

It is now time for the creation of a fully independent regulator of legal 
services in Scotland with no ties to the profession, with equal powers, 
authority and independence as exists in England & Wales. 

 



 

Briefing for the Public Petitions Committee 

Petition Number: PE01660 

Main Petitioner: Bill Tait 

Subject: Complaints against solicitors 

Calls on the Parliament to urge the Scottish Government to review the 
operation of the Scottish Legal Complaints Commission with a view to making 
the process of legal complaints more transparent and independent. 

Background 

Scotland – complaints against lawyers 

The SLCC was set up by the Legal Profession and Legal Aid (Scotland) Act 
2007 (the Act) to deal with complaints against legal practitioners (primarily 
solicitors or advocates1) in Scotland.  

It is an independent body whose Board2 is appointed by the Scottish Ministers 
in consultation with the Lord President of the Court of Session. It is supported 
by a management team and staff who carry out investigations.  

The SLCC is funded by a levy paid by legal practitioners and is required to 
consult with the relevant professional bodies when setting its annual budget. A 
copy of the finalised budget has to be laid before the Scottish Parliament no 
later than 30 April in each year (the budget is not, however, subject to 
parliamentary approval). 

The SLCC acts as the initial gateway for complaints.  Unresolved complaints 
have to be made to it in the first instance. Complaints made directly to a 
professional body (e.g. the Law Society of Scotland (Law Society) or Faculty 
of Advocates (Faculty)) have to be forwarded by these bodies to the SLCC. 

Once the SLCC has received a complaint, it assesses whether it is a: 

1. Service complaint  – i.e. related to the quality of work;  or a 

2. Conduct complaint –i.e. related to a legal practitioner’s fitness to 
carry out work and behaviour outside of business.  

                                            
1
 And in addition commercial attorneys – specialists in construction law who are not solicitors – and 

qualified conveyancers 
2
 Currently the Board comprises a lay chair, 5 lay members and 3 lawyer members 

http://external.parliament.scot/GettingInvolved/Petitions/PE01660
https://www.scottishlegalcomplaints.org.uk/
https://www.scottishlegalcomplaints.org.uk/about-slcc/who-we-are.aspx
http://www.commercialattorneys.org.uk/about-us/


 2 

Cases often involve issues of both service and conduct, with the result that 
both the SLCC and professional bodies can investigate different aspects of 
the same complaint. 

If the complaint, or part of the complaint, concerns inadequate professional 
service, the SLCC investigates following procedures laid down in its rules and 
the Act. The SLCC can ultimately: 

 Award the complainer up to £20,000 for any loss, inconvenience or 
distress resulting from inadequate professional service.  

 Require the relevant legal practices/practitioners to reduce fees, re-do 
work and rectify any mistakes at their own expense.  

 Report the matter to the relevant professional body if the practitioner 
shows a lack of legal competence.  

Decisions of the SLCC can be appealed to the Court of Session. 

If the complaint, or part of the complaint, concerns the conduct of a legal 
practitioner, the SLCC passes it on to the relevant professional body to 
investigate.3 The SLCC is not permitted to investigate conduct complaints, but 
it can investigate the way these have been handled by the relevant 
professional organisation (known as a handling complaint).   

The Law Society is able to impose sanctions on solicitors whose conduct has 
been “unsatisfactory” and can prosecute solicitors before the Scottish 
Solicitors Discipline Tribunal (SSDT) where behaviour amounts to 
professional misconduct.  The maximum compensation payable to a 
complainer is £5,000. In the most serious cases, the SSDT can suspend a 
solicitor’s practising certificate or strike them from the roll of solicitors.  

The Faculty deals with conduct complaints through a Complaints Committee 
comprising an equal number of advocates and lay members. Its decisions can 
be appealed to the Faculty of Advocates Disciplinary Tribunal – chaired by a 
retired senior judge and whose members include advocates and lay persons. 
In September 2016 the SLCC published a report which audited the operation 
of the Faculty’s investigation and disciplinary processes.  

For further details on the complaints system see: 

 The SLCC’s overview of the process for dealing with service and 
conduct complaints.  

 The Law Society’s overview of how it deals with conduct complaints,  

 The Faculty’s overview of how it administers conduct complaints  

In recent years there has been a degree of conflict between the SLCC and the 
Law Society over the operation of the complaints system. For example, in 
December 2016, the Law Society announced that it had commenced legal 

                                            
3
 Section 6 of the Act 

https://www.scottishlegalcomplaints.org.uk/about-slcc/what-we-do/our-processes/slcc-rules.aspx
https://www.scottishlegalcomplaints.org.uk/making-a-complaint/handling-complaints
https://www.ssdt.org.uk/
https://www.ssdt.org.uk/
https://www.scottishlegalcomplaints.org.uk/media/66236/faculty_of_advocates_-_benchmarking_report_-_final_draft_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/66236/faculty_of_advocates_-_benchmarking_report_-_final_draft_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/57429/overview_of_the_complaints_process_for_service_conduct_2015.pdf
https://www.scottishlegalcomplaints.org.uk/media/57429/overview_of_the_complaints_process_for_service_conduct_2015.pdf
https://www.lawscot.org.uk/for-the-public/what-the-society-can-do-for-you/making-a-complaint-against-a-solicitor/conduct-complaints-against-scottish-solicitors/
http://www.advocates.org.uk/making-a-complaint/how-to-make-a-complaint
https://www.lawscot.org.uk/news/2016/12/the-society-starts-legal-action-against-slcc-over-hybrid-complaints/
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action against the SLCC over the way in which it categorises complaints as 
service complaints or conduct complaints. In addition, in April 2017 the Law 
Society noted in a press release that it was “frustrated and disappointed” 
about the increase in the SLCC levy to be paid by solicitors. The press 
release also referred to the complaints system as being “slow, complex, 
cumbersome and expensive.” 

England & Wales – complaints against lawyers 

In England & Wales complaints about poor service against legal practitioners 
are dealt with by the Legal Ombudsman. Issues of professional misconduct 
are referred to the relevant “approved regulator” – i.e. the Bar Standards 
Authority (for barristers) and the Solicitors Regulation Authority (for solicitors), 
who can take disciplinary action.  For details see the House of Commons 
Library’s briefing on complaints against solicitors and other lawyers.    

Scottish Parliament Action 

In session 4, the SLCC submitted a letter to the Scottish Parliament’s Justice 
Committee in which it argued that a review of the complaints procedure was 
needed. In response, the Justice Committee wrote to the Cabinet Secretary 
for Justice and received a response dated 31 October 2012 indicating that the 
SLCC and Law Society were, “developing a consensual approach to reach an 
agreement on the key improvements required.” Regulations amending the 
powers and duties of the SLCC4 were subsequently scrutinised by the Justice 
Committee, which recommended their approval by the Parliament (approval 
was granted on 13 August 2014). 
 
The adequacy of the complaints system has also been raised in in the current 
parliamentary session (see for example Motion S5M-05079 lodged by 
Douglas Ross MSP on 6 April 2017). 

Scottish Government Action 

On 25 April 2017, the Scottish Government announced the launch of an 
independent review of the regulation of legal services in Scotland including 
the complaints system. According to the Scottish Government, the review 

“…follows concerns that the current legislative framework is not fit for 
purpose and has not kept up with developments in the legal services 
market. There are also worries that the current processes for people 
wishing to make complaints about their solicitor are too slow and too 
complex.” 

The review is expected to report to Scottish Ministers by the end of 2018.  

Angus Evans 
Senior Researcher 
22 May 2017 

                                            
4
 Scottish Legal Complaints Commission (Modification of Duties and Powers) Regulations 

2014 

https://www.lawscot.org.uk/news/2017/04/slcc-budget-2016-17/
http://www.legalombudsman.org.uk/
https://www.barstandardsboard.org.uk/
https://www.barstandardsboard.org.uk/
https://www.sra.org.uk/home/home.page
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN03762
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN03762
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%20Documents/20120911_SLCC_to_CG_LP_and_LA_Scotland_Act_2007.pdf
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%20Documents/20121031_CSfJ_to_CG_LP_and_LA_Scotland_Act_2007.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/80181.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/80181.aspx
http://www.parliament.scot/S4_BusinessTeam/pm-v4n25-s4.pdf
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-05079&ResultsPerPage=10
https://beta.gov.scot/news/regulating-the-legal-profession/
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SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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Briefing for the Public Petitions Committee 

Petition Number: PE01661 

Main Petitioner: Melanie Collins  

Subject: Complaints against solicitors 

Calls on the Parliament to reform and amend the regulation of complaints 
about the legal profession in Scotland, which is currently delegated to the 
Scottish Legal Complaints Commission, by creating a new independent 
regulator of legal services with powers equivalent to the Solicitors Regulation 
Authority, Legal Ombudsman, Bar Standards Board and Solicitors Disciplinary 
Tribunal which serve consumers and clients of legal service providers in 
England and Wales. 

Background 

Scotland – complaints against lawyers 

The SLCC was set up by the Legal Profession and Legal Aid (Scotland) Act 
2007 (the Act) to deal with complaints against legal practitioners (primarily 
solicitors or advocates1) in Scotland.  

It is an independent body whose Board2 is appointed by the Scottish Ministers 
in consultation with the Lord President of the Court of Session. It is supported 
by a management team and staff who carry out investigations.  

The SLCC is funded by a levy paid by legal practitioners and is required to 
consult with the relevant professional bodies when setting its annual budget. A 
copy of the finalised budget has to be laid before the Scottish Parliament no 
later than 30 April in each year (the budget is not, however, subject to 
parliamentary approval). 

The SLCC acts as the initial gateway for complaints.  Unresolved complaints 
have to be made to it in the first instance. Complaints made directly to a 
professional body (e.g. the Law Society of Scotland (Law Society) or Faculty 
of Advocates (Faculty)) have to be forwarded by these bodies to the SLCC. 

Once the SLCC has received a complaint, it assesses whether it is a: 

1. Service complaint  – i.e. related to the quality of work;  or a 

                                            
1
 And in addition commercial attorneys – specialists in construction law who are not solicitors – and 

qualified conveyancers 
2
 Currently the Board comprises a lay chair, 5 lay members and 3 lawyer members 

http://external.parliament.scot/GettingInvolved/Petitions/PE01661
https://www.sra.org.uk/
https://www.sra.org.uk/
http://www.legalombudsman.org.uk/
https://www.barstandardsboard.org.uk/
http://www.solicitorstribunal.org.uk/
http://www.solicitorstribunal.org.uk/
https://www.scottishlegalcomplaints.org.uk/
https://www.scottishlegalcomplaints.org.uk/about-slcc/who-we-are.aspx
http://www.commercialattorneys.org.uk/about-us/
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2. Conduct complaint –i.e. related to a legal practitioner’s fitness to 
carry out work and behaviour outside of business.  

Cases often involve issues of both service and conduct, with the result that 
both the SLCC and professional bodies can investigate different aspects of 
the same complaint. 

If the complaint, or part of the complaint, concerns inadequate professional 
service, the SLCC investigates following procedures laid down in its rules and 
the Act. The SLCC can ultimately: 

 Award the complainer up to £20,000 for any loss, inconvenience or 
distress resulting from inadequate professional service.  

 Require the relevant legal practices/practitioners to reduce fees, re-do 
work and rectify any mistakes at their own expense.  

 Report the matter to the relevant professional body if the practitioner 
shows a lack of legal competence.  

Decisions of the SLCC can be appealed to the Court of Session. 

If the complaint, or part of the complaint, concerns the conduct of a legal 
practitioner, the SLCC passes it on to the relevant professional body to 
investigate.3 The SLCC is not permitted to investigate conduct complaints, but 
it can investigate the way these have been handled by the relevant 
professional organisation (known as a handling complaint).   

The Law Society is able to impose sanctions on solicitors whose conduct has 
been “unsatisfactory” and can prosecute solicitors before the Scottish 
Solicitors Discipline Tribunal (SSDT) where behaviour amounts to 
professional misconduct.  The maximum compensation payable to a 
complainer is £5,000. In the most serious cases the SSDT can suspend a 
solicitor’s practising certificate or strike them from the roll of solicitors.  

The Faculty deals with conduct complaints through a Complaints Committee 
comprising an equal number of advocates and lay members. Its decisions can 
be appealed to the Faculty of Advocates Disciplinary Tribunal – chaired by a 
retired senior judge and whose members include advocates and lay persons. 
In September 2016 the SLCC published a report which audited the operation 
of the Faculty’s investigation and disciplinary processes.  

For further details on the complaints system see: 

 The SLCC’s overview of the process for dealing with service and 
conduct complaints.  

 The Law Society’s overview of how it deals with conduct complaints,  

 The Faculty’s overview of how it administers conduct complaints  

                                            
3
 Section 6 of the Act 

https://www.scottishlegalcomplaints.org.uk/about-slcc/what-we-do/our-processes/slcc-rules.aspx
https://www.scottishlegalcomplaints.org.uk/making-a-complaint/handling-complaints
https://www.ssdt.org.uk/
https://www.ssdt.org.uk/
https://www.scottishlegalcomplaints.org.uk/media/66236/faculty_of_advocates_-_benchmarking_report_-_final_draft_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/66236/faculty_of_advocates_-_benchmarking_report_-_final_draft_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/57429/overview_of_the_complaints_process_for_service_conduct_2015.pdf
https://www.scottishlegalcomplaints.org.uk/media/57429/overview_of_the_complaints_process_for_service_conduct_2015.pdf
https://www.lawscot.org.uk/for-the-public/what-the-society-can-do-for-you/making-a-complaint-against-a-solicitor/conduct-complaints-against-scottish-solicitors/
http://www.advocates.org.uk/making-a-complaint/how-to-make-a-complaint
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In recent years there has been a degree of conflict between the SLCC and the 
Law Society over the operation of the complaints system. For example, in 
December 2016, the Law Society announced that it had commenced legal 
action against the SLCC over the way in which it categorises complaints as 
service complaints or conduct complaints. In addition, in April 2017 the Law 
Society noted in a press release that it was “frustrated and disappointed” 
about the increase in the SLCC levy to be paid by solicitors. The press 
release also referred to the complaints system as being, “slow, complex, 
cumbersome and expensive.” 

England & Wales – complaints against lawyers 

In England & Wales complaints about poor service against legal practitioners 
are dealt with by the Legal Ombudsman. Issues of professional misconduct 
are referred to the relevant “approved regulator” – i.e. the Bar Standards 
Authority (for barristers) and the Solicitors Regulation Authority (for solicitors), 
who can take disciplinary action.  For details see the House of Commons 
Library’s briefing on complaints against solicitors and other lawyers.    

Scottish Parliament Action 

In session 4, the SLCC submitted a letter to the Scottish Parliament’s Justice 
Committee in which it argued that a review of the complaints procedure was 
needed. In response, the Justice Committee wrote to the Cabinet Secretary 
for Justice and received a response dated 31 October 2012 indicating that the 
SLCC and Law Society were, “developing a consensual approach to reach an 
agreement on the key improvements required.” Regulations amending the 
powers and duties of the SLCC4 were subsequently scrutinised by the Justice 
Committee, which recommended their approval by the Parliament (approval 
was granted on 13 August 2014). 
 
The adequacy of the complaints system has also been raised in the current 
parliamentary session (see for example Motion S5M-05079 lodged by 
Douglas Ross MSP on 6 April 2017). 

Scottish Government Action 

On 25 April 2017, the Scottish Government announced the launch of an 
independent review of the regulation of legal services in Scotland including 
the complaints system. According to the Scottish Government, the review 

“…follows concerns that the current legislative framework is not fit for 
purpose and has not kept up with developments in the legal services 
market. There are also worries that the current processes for people 
wishing to make complaints about their solicitor are too slow and too 
complex.” 

The review is expected to report to Scottish Ministers by the end of 2018.  

                                            
4
 Scottish Legal Complaints Commission (Modification of Duties and Powers) Regulations 

2014 

https://www.lawscot.org.uk/news/2016/12/the-society-starts-legal-action-against-slcc-over-hybrid-complaints/
https://www.lawscot.org.uk/news/2017/04/slcc-budget-2016-17/
http://www.legalombudsman.org.uk/
https://www.barstandardsboard.org.uk/
https://www.barstandardsboard.org.uk/
https://www.sra.org.uk/home/home.page
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN03762
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN03762
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%20Documents/20120911_SLCC_to_CG_LP_and_LA_Scotland_Act_2007.pdf
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%20Documents/20121031_CSfJ_to_CG_LP_and_LA_Scotland_Act_2007.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/80181.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/80181.aspx
http://www.parliament.scot/S4_BusinessTeam/pm-v4n25-s4.pdf
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-05079&ResultsPerPage=10
https://beta.gov.scot/news/regulating-the-legal-profession/
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Angus Evans 
Senior Researcher 
22 May 2017 
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PPC/S5/17/15/8 

Public Petitions Committee 

15th Meeting, 2017 (Session 5)  

Thursday 14 September 2017 

PE1663: Driven grouse shooting study 

Note by the Clerk 

Petitioner Leslie Wallace 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 

sponsor a comprehensive and independent study into the full 

economic impacts of driven grouse shooting. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01663   

 

Introduction 

1. This is a new petition that collected 1,258 signatures and attracted 99 
comments. People commenting on the petition were broadly supportive.  

2. The Committee has a SPICe briefing and is invited to consider what action it 

wishes to take. 

Background (the following is taken from the SPICe briefing) 

Consideration by the Environment Climate Change and Land Reform 
Committee   

3. The Environment Climate Change and Land Reform Committee considered a 
recent petition (PE01615) by Logan Steele on behalf of Scottish Raptor Study 
Group Subject concerned the introduction of a state regulated licensing system 
for gamebird hunting in Scotland.   

4. This petition was lodged in October 2016 and considered by the Environment 
Climate Change and Land Reform Committee between January and June 
2017. Details of that consideration can be found on the ECCLR website. A 
SPICe briefing is also available.  

5. The Committee wrote to Roseanna Cunningham MSP, Cabinet Secretary for 
Environment, Climate Change and Land Reform at the end of their 
consideration. The letter said –  

“The Committee recommends the Scottish Government explore with 
stakeholders the need for and benefit of such a licensing system, how it might 
operate in practice, what it might encompass, how it could be appropriately 
enforced and whether such as system might feasibly be trialled in a specific 
area.” 

http://www.parliament.scot/GettingInvolved/Petitions/PE01663
http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB17-1663.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/102663.aspx
http://external.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB16-1615.pdf
http://www.parliament.scot/S5_Environment/20170524ConvenerrePE1615.pdf
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Analyses of the fates of satellite tracked golden eagles in Scotland  

6. In evidence to the ECCLR Committee the petitioner mentioned above, Logan 
Steele stated –  

“Driven grouse shooting has become a business and, to be frank, raptors are 
seen as an impediment to that business. The cabinet secretary herself said 
that it is a risk to business that raptors are on the ground and legitimately 
taking food.” 

7. In May, SNH published a report SNH Commissioned Report 982: Analyses of 
the fates of satellite tracked golden eagles in Scotland. The summary states –  

“This report provides a major review of the movements and fates of golden 
eagles satellite tagged during 2004 - 2016. It proposes reasons for the 
disappearance of satellite tagged golden eagles by analysing associated 
factors, including the impact of wind farms, natural mortality of tagged birds, 
tag reliability, effects of tagging on bird survival and illegal persecution. The 
report highlights illegal persecution is a major factor in artificially restricting the 
golden eagle population in Scotland and provides a population model for 
Scotland's golden eagles in the absence of persecution.” 

Action by the Scottish Government 

8. In response to - 

 a Scottish Natural Heritage report outlined below, and 

 Environment Climate Change and Land Reform Committee 
consideration of a petition, outlined below,  

9. Roseanna Cunningham, Cabinet Secretary for Environment, Climate Change 

and Land Reform announced extra measures to protect Scotland’s birds of 

prey. These measure include that the Scottish Government will –  

“Commission research into the costs and benefits of large shooting estates to 
Scotland’s economy and biodiversity.” 

10. No further details are available about the research at the time of writing. But it 
may be that this research will do what the petitioner requests (depending on 
whether the study is considered to be comprehensive and independent). 

Conclusion 

11. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government seeking its view on the petition and 
requesting more detailed information about the scope of the research into 
the costs and benefits of large shooting estates to Scotland’s economy and 
biodiversity . 

http://www.snh.gov.uk/publications-data-and-research/publications/search-the-catalogue/publication-detail/?id=2468
http://www.snh.gov.uk/publications-data-and-research/publications/search-the-catalogue/publication-detail/?id=2468
https://news.gov.scot/news/golden-eagle-deaths
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 To write to SNH seeking its view on the petition.  

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 



PE01663: Driven grouse shooting study 

Petitioner Leslie Wallace 

Date 
Lodged 

18/07/2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
sponsor a comprehensive and independent study into the full 
economic impacts of driven grouse shooting. 

Previous 
action 

I have contacted my local MSP, Angus MacDonald. 

Background 
information 

I have looked extensively for any impartial studies of the true 
economic value of grouse shooting without success. There is a need 
for a proper study which takes into account the latest research 
regarding grouse moor management and new factors, such as the 
role of potential natural flood alleviation work in the uplands and fully 
developed eco tourism initiatives. Given the importance, or perhaps 
impact, that it has on a very large proportion of Scotland (over ten 
percent) this is an incredible and alarming anomaly. 

Grouse shooting estates cover 12 to 15% of Scotland’s land area 
(Source: Onekind). The intensive management required to raise red 
grouse numbers to the unnatural level needed for driven shooting in 
particular has been implicated in the loss of protected wildlife, 
potentially higher flood risk and water treatment costs. It also 
excludes other economic activities, established and emerging, which 
may provide more advantageous employment opportunities for local 
communities. 

Given its dominance over large areas of rural Scotland, there is an 
urgent need for a comprehensive and independent analysis of the full 
economic impact of driven grouse shooting, whether overall it is 
positive or negative and to what degree. This includes the role of 
public subsidies in underpinning driven grouse shooting, quantifying 
external costs to society in general and identifying the possible 
displacement of other potentially more productive and less 
ecologically damaging business activities. We call upon the Scottish 
Parliament to commission such a study to ensure a better, more 
informed platform upon which to determine the best future direction 
for Scotland’s land, wildlife and people. 

CORE SUBJECTS 

Water Quality 

Under growing public and scientific scrutiny, driven grouse shooting 
has become increasingly contentious. Leeds University’s EMBER 
report studied the effects burning heather to create grouse habitat 
(muirburn) has on watercourses. It found increased sedimentation, 
acidification and reductions in aquatic life. All of this is detrimental for 
fish and almost certainly the contribution angling makes to the rural 



economy, yet there appears to have been no recognition of this from 
field sports and rural business organisations. There are indications 
water treatment charges increase with the heavy metals and 
particulates released from extensive muirburn, and lowering the water 
table within the soil profile has implications re higher flood risk. 

Wildlife and Eco-tourism 

Scotland’s highly successful eco tourism sector is restricted by the 
near absence of hen harriers, red kites and golden eagles and 
general lack of fauna over large swathes of the country. Grouse 
shooting estates curtail the development of the proper habitat mosaic 
that benefits wildlife, particularly in the way of tree or scrub cover, 
which means species like the whinchat and nightjar rarely live on 
grouse moors and are largely relegated to their edges. Biodiversity is 
seriously suppressed. A very few species, such as some waders, can 
benefit from grouse moor management, but it is incidental, not 
necessarily universal and alternatively they can be supported by 
genuine, direct conservation work that does not seriously compromise 
ecological or environmental health. 

Unsupported by any scientific evidence, many estates are killing 
mountain hares believing that they transmit the louping ill virus to red 
grouse. As well as animal welfare concerns attached to the use of 
traps and snares to kill species such as foxes, crows and stoats, they 
also catch rare non-target species, such as capercaillie, red squirrel 
and ring ouzel. Muirburn itself directly kills many species including the 
important juniper and native reptiles. This does not enhance 
Scotland’s reputation or attractiveness internationally as a 
progressive ‘green’ destination. 

Flood Alleviation 

Likewise, promising initiatives to reduce flooding, which incorporate 
tree planting and insertion of woody debris in and along watercourses 
to slow the flow as at Pontbren, Pickering, Belford, Holnicote and 
tributaries of the Tweed and where topography permits could be 
enhanced by widespread re-establishment of beaver populations are 
not compatible with traditional grouse moor management, which 
dislikes any tree cover believing it to be cover for ‘vermin’ such as 
crows and foxes. This is not helpful for the many communities in 
Scotland whose homes, businesses and farmland lie downstream of 
extensive shooting estates where large-scale, natural flood alleviation 
work, including projects, such as peat bog restoration, may well be 
more economically beneficial and have far greater social benefit. 
Given the distress and severe economic impact caused by flooding 
this subject should receive urgent attention on its own account and be 
a core element of the proposed study. 

Reducing the recreational value of the countryside for the general 



public and foreign visitors 

The bulldozing of tracks through grouse moors essentially to transport 
estate clients has been seriously criticised due to direct physical 
damage incurred by the land, and highly conspicuous scarring of the 
landscape. Not an asset for those who are there to visit and enjoy the 
countryside without shooting grouse, it is a relevant point worth noting 
that in general sporting estates did not welcome right to roam 
legislation. Culturally they have not emphasised broadening their 
appeal to or accommodating a wider public. 

The nature of driven grouse shooting will always mean that only an 
exceedingly select few will be able to participate and it is certainly not 
a spectator sport. The opportunity to develop a better quality, more 
meaningful and permanent relationship with Scotland for many, many 
more domestic and foreign visitors is seriously compromised through 
the prevalence of driven grouse shooting. 

A Business Model Not Being Replicated 

Driven grouse shooting and its associated land management are 
unique to the UK, they occur nowhere else in the world in spite of the 
fact the near identical willow grouse exists in many countries across 
northern Europe, Asia and America. If its proponents are correct in 
that it is a great asset for conservation and rural economies then the 
question must be asked why are other countries not helping their 
wildlife and non-urban populations by adopting driven grouse 
shooting as fast as they feasibly can? As many of these countries, for 
instance Norway, seem to have considerably more wildlife with more 
economically diverse and healthier rural communities than Scotland, 
we urgently need to carry out a proper, comprehensive and 
independent review of what driven grouse shooting truly does and 
does not do for our people, land and wildlife.   

 



 

Briefing for the Public Petitions Committee 

Petition Number: PE1663 

Main Petitioner: Leslie Wallace 

Subject: Driven grouse shooting study 

Calls on the Parliament to urge the Scottish Government to sponsor a 
comprehensive and independent study into the full economic impacts of 
driven grouse shooting. 

 

Action by the Scottish Government 

In response to - 

 a Scottish Natural Heritage report outlined below, and 

 Environment Climate Change and Land Reform Committee 
consideration of a petition, outlined below,  

Roseanna Cunningham, Cabinet Secretary for Environment, Climate Change 
and Land Reform announced extra measures to protect Scotland’s birds of 

prey. These measure include that the Scottish Government will –  

“Commission research into the costs and benefits of large shooting 
estates to Scotland’s economy and biodiversity.” 

No further details are available about the research at the time of writing. But it 
may be that this research will do what the petitioner requests (depending on 
whether the study is considered to be comprehensive and independent). 

Consideration by the Parliament 

The Environment Climate Change and Land Reform Committee considered a 
recent petition (PE01615) by Logan Steele on behalf of Scottish Raptor Study 
Group Subject concerned the introduction of a state regulated licensing 
system for gamebird hunting in Scotland.   

This petition was lodged in October 2016 and considered by the Environment 
Climate Change and Land Reform Committee between January and June 
2017. Details of that consideration can be found on the ECCLR website. A 
SPICe briefing is also available.  

http://external.parliament.scot/GettingInvolved/Petitions/PE01663
https://news.gov.scot/news/golden-eagle-deaths
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/102663.aspx
http://external.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB16-1615.pdf
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The Committee wrote to Roseanna Cunningham MSP, Cabinet Secretary for 
Environment, Climate Change and Land Reform at the end of their 
consideration. The letter said –  

“The Committee recommends the Scottish Government explore with 
stakeholders the need for and benefit of such a licensing system, how it 
might operate in practice, what it might encompass, how it could be 
appropriately enforced and whether such as system might feasibly be 
trialled in a specific area.” 

Analyses of the fates of satellite tracked golden eagles in Scotland  

In evidence to the ECCLR Committee the petitioner mentioned above, Logan 
Steele stated –  

“Driven grouse shooting has become a business and, to be frank, 
raptors are seen as an impediment to that business. The cabinet 
secretary herself said that it is a risk to business that raptors are on the 
ground and legitimately taking food.” 

In May, SNH published a report SNH Commissioned Report 982: Analyses of 
the fates of satellite tracked golden eagles in Scotland. The summary states –  

“This report provides a major review of the movements and fates of 
golden eagles satellite tagged during 2004 - 2016. It proposes reasons 
for the disappearance of satellite tagged golden eagles by analysing 
associated factors, including the impact of wind farms, natural mortality 
of tagged birds, tag reliability, effects of tagging on bird survival and 
illegal persecution. The report highlights illegal persecution is a major 
factor in artificially restricting the golden eagle population in Scotland 
and provides a population model for Scotland's golden eagles in the 
absence of persecution.” 

 
Wendy Kenyon 
Senior Researcher 
3 July 2017 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot  

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

Published by the Scottish Parliament Information Centre (SPICe), an office of the 
Scottish Parliamentary Corporate Body, The Scottish Parliament, Edinburgh, EH99 
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http://www.parliament.scot/S5_Environment/20170524ConvenerrePE1615.pdf
http://www.snh.gov.uk/publications-data-and-research/publications/search-the-catalogue/publication-detail/?id=2468
http://www.snh.gov.uk/publications-data-and-research/publications/search-the-catalogue/publication-detail/?id=2468
mailto:spice@parliament.scot
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Public Petitions Committee 

15th Meeting, 2017 (Session 5)  

Thursday 14 September 2017 

PE1665: Common law of blasphemy 

Note by the Clerk 

Petitioner Mark McCabe 

Petition 
summary 

Calling on the Scottish Parliament to abolish the common law crimes 

of blasphemy, heresy and profanity to the extent that they remain law. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01665   

 

Introduction 

1. This is a new petition that collected 104 signatures and attracted 13 comments. 
People commenting on the petition were broadly supportive.  

2. The Committee has a SPICe briefing and is invited to consider what action it 
wishes to take. 

Background (the following is taken from the SPICe briefing) 

3. In 2016, the University of Glasgow published Religion in Scots Law: Report of 
an Audit at the University of Glasgow. The report states:  

“The crime of blasphemy is not unlike the crime of heresy in historical Scots 
law, in that both presupposed an established church whose doctrines are 
formally acknowledged in law. That is to say, blasphemy, like heresy, is a 
crime relative to a fixed set of beliefs to which people are obliged to adhere 
under pain of criminal sanctions. In this, what could be classed as 
blasphemous or heretical during the pre-Reformation period can often be 
distinguished from what was classed as blasphemous or heretical during the 
Scottish Protestant ascendency.  

From this perspective, even if it may be argued that the crime of blasphemy 
lingers on in Scots law, it is difficult to see how it could be coherently enforced 
within a plural religious context”. 

4. The Stair Memorial Encyclopaedia (a key legal source) notes that: 

“It is a crime at common law to publish or expose for sale blasphemous works 
which are intended to asperse, vilify, ridicule and bring into contempt the Holy 
Scriptures or the Christian religion. The last reported Scottish case 
of blasphemy was in 1843.  

http://www.parliament.scot/GettingInvolved/Petitions/PE01665
http://www.parliament.scot/Audio_files/PB17-1665.pdf
https://www.humanism.scot/wp-content/uploads/2016/02/Religion-in-Scots-Law-Final-Report-22-Feb-16.pdf
https://www.humanism.scot/wp-content/uploads/2016/02/Religion-in-Scots-Law-Final-Report-22-Feb-16.pdf
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Blasphemy is not now the subject of prosecution in Scotland although it 
cannot yet be said to have been extinguished by desuetude1. The reason 
that blasphemy was criminal at common law was that the Christian religion 
and the Bible were said to be part of the law of the land and that accordingly 
any vilification of them was an infringement of the law. It follows that 
blasphemy protects only the predominant religion in Scotland and is not 
available to shield the sensitivities of other non-Christian faiths. As such, in a 
pluralistic society, it is open to criticism.  

Whether it is necessary in modern society must now be a moot point. In any 
event, it seems tolerably plain that a prosecution for blasphemy, were one 
ever to be mounted, could contravene article 10 of the European Convention 
on Human Rights2 ”.   

5. It is worth noting that, to the extent the crime exists, it is not based on statute 

but is instead founded in the common law – i.e. the case law made by judges. 

As pointed out above, the last reported case in Scotland was more than 170 

years ago. In practice, it would fall to the Crown Office and Procurator 

Fiscal Service to bring an action, which does not seem likely.  For example, the 

Free Church of Scotland has said that:  “The last time the law was invoked was 

in 2005 when some of us complained against the BBC for its transmission of 

'Jerry Springer: The Opera', but no prosecution was forthcoming”. 

 

6. In similar terms to the crime of blasphemy, the crimes of heresy and profanity 
have fallen into disuse. A person cursing and swearing in the street today may 
be more likely to be charged with a breach of the peace, antisocial behaviour or 
threatening or abusive behaviour depending on the individual circumstances of 
the case. 

England and Wales 

7. The common law offences of blasphemy and blasphemous libel have been 
abolished in England Wales.  

8. Blasphemy and blasphemous libel have been defined in the following terms: 

“Blasphemy is an indictable offence at common law consisting in a publication 
of contemptuous, reviling, scurrilous or ludicrous matter relating to God, Jesus 
Christ, the Bible or the formularies of the Church of England. The publisher 
must intend to publish, but he need not intend that the words amount to 
blasphemy. It is immaterial whether the words are spoken or written; but, if 
written, they constitute blasphemous libel. The offence is punishable by fine 
and imprisonment at the discretion of the court3”. 

                                                           
1
 Literally, a state of disuse. 

2
 Article 10 of the ECHR deals with freedom of expression. 

3
 Halsbury’s Laws Direct, para 826.  

https://freechurch.org/news/charlie-hebdo-scotlands-law-and-blasphemy
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9. On 9 January 2008 during the Report Stage of the Criminal Justice and 
Immigration Bill 2007-08, the Liberal Democrat MP, Dr Evan Harris, tabled an 
amendment that:  

“The offences of blasphemy and religious libel are abolished”. 

10. The Government minister at that time, Maria Eagle, indicated that, subject to 
the results of a consultation with the Church of England, an amendment would 
be brought forward in the House of Lords for this purpose. Subsequently, Dr 
Harris did not move his amendment. 

11. During committee stage of the Bill in the House of Lords, the Government 
tabled an amendment to abolish the blasphemy offences. It was passed by 148 
to 87 and the legislation returned to the House of Commons on 6 May 2008. 
The Commons agreed with the amendment made in the Lords in a division by 
378 to 57. The Criminal Justice and Immigration Bill received Royal Assent on 
8 May 2008. 

Scottish Government Action 

12. The Scottish Government has not taken any action on this issue to date. 

Scottish Parliament Action 

13. A number of motions have been lodged in the Parliament in relation to 
blasphemy but these have been concerned with how relevant laws operate in 
Pakistan. 

Conclusion 

14. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government seeking its view on the petition. 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

http://www.scottish.parliament.uk/parliamentarybusiness/28877.aspx?SearchType=Simple&Keyword=blasphemy&ExactPhrase=True&DateChoice=0&SortBy=DateSubmitted&ResultsPerPage=10


PE01665: Common law of blasphemy 

Petitioner Mark McCabe 

Date 
Lodged 

26 July 2017 

Petition 
summary 

Calling on the Scottish Parliament to abolish the common law crimes 
of blasphemy, heresy and profanity to the extent that they remain law. 

Previous 
action 

I have written directly to the Scottish Government asking them to 
abolish blasphemy and heresy by a simple clause in a bill.  The 
Scottish Government responded that, as no one has been charged 
with the crime for over a century, it is irrelevant and there are no plans 
to abolish it. 

Background 
information 

Hume's Commentaries (vol i) deals with and defines the crimes of 
blasphemy, heresy and profanity:   

"Blasphemy consists, in a scoffing, contemptuous or railing manner 
with passion and reproach, and clearly and explicitly, in (a) denying 
God's being, attributes or nature, or (b) uttering impious and profane 
things about God or the authority of the Holy Scriptures."  

"Heresy is clause (b) of blasphemy when it is uttered "dispassionately 
or conveyed calmly and advisedly", and punishable as blasphemy 
according to the degree of what is uttered.  Statutes (since repealed) 
expanded these definitions to include "any of the Trinity", denying or 
challenging the authority of the Old or New Testaments or of "God's 
providence in the government of the world" or of any of the Trinity."  
Intoxication has been held, Hume says, not to be a defence. 
Blasphemy was punished with death on the first offence and heresy 
with death on the third offence. 

"Profanity is (a) profane cursing and swearing, (b) indecent scoffing at 
religion, (c) disturbance of divine worship, (d) profaning Sundays by 
working or engaging in amusement, (e) contempt or mockery of 
religion, or (f) reviling, scoffing at and reproaching the Established 
Church, its ordinances, discipline or worship." 

Gordon (1967) notes that the last reported prosecution for blasphemy 
was against Thomas Paterson in 1843 (1 Broun 629).  He does not 
think it is any longer a crime, but no court has ruled on its desuetude 
so it probably remains criminal.  If abolished, Gordon says "indecent 
blasphemous publications" can be prosecuted as indecent 
publications, and "blasphemous statements likely to provoke a breach 
of the peace" as a breach of the peace; they can, it is argued, also be 
prosecuted as hate crimes. This can equally apply to profanity too. 

All the statutes listed by Hume as relating to these crimes have since 
been repealed. The crime of blasphemy certainly remains at common 
law (see Gordon 1967), but he makes no mention of heresy and 
profanity, so it is unclear if they too remain crimes at common law.   



The United Nation's Human Rights Committee General Comment No 
34 (para 48) disapproves of any crime of blasphemy in criminal law as 
infringing freedom of expression and opinion.   

What Gordon states about blasphemy, that it has not been 
prosecuted in such a long time (with the consequent implication that it 
is irrelevant in the modern day), was also applicable to the common 
law crimes of sedition and leasing-making, both of which the Scottish 
Parliament abolished in the Criminal Justice and Licensing (Scotland) 
Act 2010 (s 51).  It is argued that the same treatment is long overdue 
for the crime of blasphemy.  Blasphemy and blasphemous libel were 
abolished in England and Wales by the Criminal Justice and 
Immigration Act 2008 (s 79).  

It seems unfathomable that Scotland still has this archaic crime when 
the rest of Great Britain has abolished it, and all that theoretically 
stands between a person and prosecution is the good grace of the 
police and prosecutor. 

 



 

Briefing for the Public Petitions Committee 

Petition Number: PE1665  

Main Petitioner: Mark McCabe  

Subject: Blasphemy  

Calls on the Parliament to abolish the common law crimes of blasphemy, 
heresy and profanity to the extent that they remain law.  

 

Background 

In 2016, the University of Glasgow published Religion in Scots Law: Report of 
an Audit at the University of Glasgow. The report states:  

“The crime of blasphemy is not unlike the crime of heresy in historical 
Scots law, in that both presupposed an established church whose 
doctrines are formally acknowledged in law. That is to say, blasphemy, 
like heresy, is a crime relative to a fixed set of beliefs to which people 
are obliged to adhere under pain of criminal sanctions. In this, what 
could be classed as blasphemous or heretical during the pre-
Reformation period can often be distinguished from what was classed 
as blasphemous or heretical during the Scottish Protestant 
ascendency.  

From this perspective, even if it may be argued that the crime of 
blasphemy lingers on in Scots law, it is difficult to see how it could be 
coherently enforced within a plural religious context”. 

The Stair Memorial Encyclopaedia (a key legal source) notes that: 
  

“It is a crime at common law to publish or expose for sale blasphemous 
works which are intended to asperse, vilify, ridicule and bring into 
contempt the Holy Scriptures or the Christian religion. The last reported 
Scottish case of blasphemy was in 1843.  

Blasphemy is not now the subject of prosecution in Scotland although it 
cannot yet be said to have been extinguished by desuetude1. The 
reason that blasphemy was criminal at common law was that the 
Christian religion and the Bible were said to be part of the law of the 
land and that accordingly any vilification of them was an infringement of 

                                            
1
 Literally, a state of disuse.  

http://external.parliament.scot/GettingInvolved/Petitions/PE01665
https://www.humanism.scot/wp-content/uploads/2016/02/Religion-in-Scots-Law-Final-Report-22-Feb-16.pdf
https://www.humanism.scot/wp-content/uploads/2016/02/Religion-in-Scots-Law-Final-Report-22-Feb-16.pdf
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the law. It follows that blasphemy protects only the predominant religion 
in Scotland and is not available to shield the sensitivities of other non-
Christian faiths. As such, in a pluralistic society, it is open to criticism.  

Whether it is necessary in modern society must now be a moot point. In 
any event, it seems tolerably plain that a prosecution for blasphemy, 
were one ever to be mounted, could contravene article 10 of the 
European Convention on Human Rights2”.   

It is worth noting that, to the extent the crime exists, it is not based on statute 
but is instead founded in the common law – i.e. the case law made by judges. 
As pointed out above, the last reported case in Scotland was more than 170 
years ago. In practice, it would fall to the Crown Office and Procurator 
Fiscal Service to bring an action, which does not seem likely.  For example, 
the Free Church of Scotland has said that:  “The last time the law was invoked 
was in 2005 when some of us complained against the BBC for its 
transmission of 'Jerry Springer: The Opera', but no prosecution was 
forthcoming”. 
 
In similar terms to the crime of blasphemy, the crimes of heresy and profanity 
have fallen into disuse. A person cursing and swearing in the street today may 
be more likely to be charged with a breach of the peace, antisocial behaviour 
or threatening or abusive behaviour depending on the individual 
circumstances of the case. 

England and Wales 

The common law offences of blasphemy and blasphemous libel have been 
abolished in England Wales.  

Blasphemy and blasphemous libel have been defined in the following terms: 

“Blasphemy is an indictable offence at common law consisting in a 
publication of contemptuous, reviling, scurrilous or ludicrous matter 
relating to God, Jesus Christ, the Bible or the formularies of the Church 
of England. The publisher must intend to publish, but he need not 
intend that the words amount to blasphemy. It is immaterial whether the 
words are spoken or written; but, if written, they constitute 
blasphemous libel. The offence is punishable by fine and imprisonment 
at the discretion of the court3”. 

On 9 January 2008 during the Report Stage of the Criminal Justice and 
Immigration Bill 2007-08, the Liberal Democrat MP, Dr Evan Harris, tabled an 
amendment that:  

“The offences of blasphemy and religious libel are abolished”. 

The Government minister at that time, Maria Eagle, indicated that, subject to 
the results of a consultation with the Church of England, an amendment would 

                                            
2
 Article 10 of the ECHR deals with freedom of expression.  

3
 Halsbury’s Laws Direct, para 826. 

https://freechurch.org/news/charlie-hebdo-scotlands-law-and-blasphemy
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be brought forward in the House of Lords for this purpose. Subsequently, Dr 
Harris did not move his amendment. 

During committee stage of the Bill in the House of Lords, the Government 
tabled an amendment to abolish the blasphemy offences. It was passed by 
148 to 87 and the legislation returned to the House of Commons on 6 May 
2008. The Commons agreed with the amendment made in the Lords in a 
division by 378 to 57. The Criminal Justice and Immigration Bill received 
Royal Assent on 8 May 2008. 

Scottish Government Action 

The Scottish Government has not taken any action on this issue to date. 

Scottish Parliament Action 

A number of motions have been lodged in the Parliament in relation to 
blasphemy but these have been concerned with how relevant laws operate in 
Pakistan. 

Graham Ross 
Senior Researcher 
3 July 2017 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot  

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

Published by the Scottish Parliament Information Centre (SPICe), an office of the 
Scottish Parliamentary Corporate Body, The Scottish Parliament, Edinburgh, EH99 
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PE1665/A 
Humanist Society Scotland submission of 14 August 2017 
 
About Humanist Society Scotland 
 
1. Humanist Society Scotland (HSS) promotes Humanist values to people in 

Scotland, campaigns for an ethical, rational and secular future and gives voice to the 

millions of people in Scotland who live without religion. 

 

2. We support a community of 15,000 members working together for a 

compassionate, dignified and respectful vision of Scotland and the world. We provide 

services, such as ceremonies and school visitors, which enable people to learn 

about Humanism and live their lives as Humanists. 

Humanist Society Petition 
 
3. Humanist Society Scotland have an active petition collecting signatures on our 

own website that is very similar in the aims of the petition currently before the 

parliament, it calls for the scrapping of the common law of blasphemy. Our petition 

currently 286 signatures of which we can provide details of to the committee if you 

wish. 

 

Academic Review of Scots Law 
 
4. HSS funded a piece of academic research by Prof Callum Brown, Prof Jane Mair, 

and Dr Callum Brown titled Religion in Scots Law: Report of an Audit at the 

University of Glasgow. This audit is the most comprehensive review of Scots law to 

ascertain where religion is mentioned or legislated for in different forms. HSS 

committed to publish this research in full for free to the public. The full report can be 

downloaded from our website:  

https://www.humanism.scot/wp-content/uploads/2016/02/Religion-in-Scots-Law-

Final-Report-22-Feb-16.pdf 

 

5. The Committee has received an exert of this report in a SPICe briefing. 

 

6. This report has a full chapter (chapter 6, pp.201-206) dedicated to the law of 

Blasphemy, its current status and historical background to its establishment in 

Scotland. We would highlight especially section 6.4 from the report on the laws 

current status: 

 

“From the preceding discussion, it would appear that: (i) the crime of blasphemy 

is still a crime in Scotland at common law, and that (ii) the prerequisite for 

blasphemy, namely a standard of faith acknowledged by law as applying within 

Scotland is also still on the statute book, by virtue of the Confession of Faith 

Ratification Act 1690. 

 

https://www.humanism.scot/wp-content/uploads/2016/02/Religion-in-Scots-Law-Final-Report-22-Feb-16.pdf
https://www.humanism.scot/wp-content/uploads/2016/02/Religion-in-Scots-Law-Final-Report-22-Feb-16.pdf


“This 1690 Act has never been repealed, nor may it be argued clearly that it has 

fallen in desuetude, notwithstanding that such argument may ordinarily be 

employed in respect of Acts of the pre-Union Scottish Parliament. The problems 

surrounding the 1690 Act in terms of repeal or desuetude have already been 

noted in Chapter 1 on the Church of Scotland, where it is noted that this 1690 

Act was ratified by the Act for 

securing of the Protestant Religion and Presbyterian church government (1707), 

which was in turn incorporated into the Scottish Parliament’s 1707 Act whereby 

the Treaty of Union was ratified, and as such is bound up with the constituting 

documents of the British State. 

 

“Yet, despite the survival of the 1690 Act and the problems which attend it as to 

repeal or desuetude, it provides little more than the fixed point of doctrinal belief 

which is a fundamental prerequisite of the concept of blasphemy. It is the case 

that the statutory basis of the law of the crime of blasphemy has been repealed 

two centuries ago, and that what remains is a vestige of the common law, which 

has not been enforced for more than 170 years. It may be that the common law 

crime of blasphemy in Scots law could simply be abolished by statute, the 

common law offences of blasphemy and blasphemous libel having been 

abolished in England and Wales by the Criminal Justice and Immigration Act 

2008 c. 4, s.79.” 

Correspondence with Scottish Government 
 
7. A member of the Humanist Society Scotland copied the society management into 

correspondence with his MSP regarding the status of Scotland’s blasphemy laws. A 

response was received from the Cabinet Secretary for Justice, Michael Matheson, by 

the MSP on behalf of his constituent in June 2017. 

 

8. The content of the letter from the Cabinet Secretary acknowledged that 

blasphemy remains an offence under common law, but reveals that the Scottish 

Government have no plans to repeal this common law of blasphemy. The Cabinet 

Secretary also noted that the decision for prosecutions is ultimately a decision for the 

Crown Office and Procurator Fiscal Service. 

Blasphemy Internationally 
 
9. HSS is a member of the International Humanist and Ethical Union (IHEU), they 

co-ordinate the international “End Blasphemy Now” campaign, which has more 

information online about the state of blasphemy laws around the world:  

http://end-blasphemy-laws.org/. This notes that there are a number of countries 

around the world where Blasphemy is still punishable by death. 

 

10. IHEU also produce an annual report on “Freedom of Thought” around the world 

and this includes the status of blasphemy laws: http://freethoughtreport.com/ 

 

http://end-blasphemy-laws.org/
http://freethoughtreport.com/


11. The United States Commission on International Religious Freedoms published a 

report1 on blasphemy laws around the world in which they state that, even in 

countries where Blasphemy laws are not enforced, or have low level fines, these 

countries therefore deviate from “at least one internationally recognized human rights 

principle.” The full report is available online: 

http://www.uscirf.gov/sites/default/files/Blasphemy%20Laws%20Report.pdf 

Views of the Humanist Society Scotland 
 
12. Scotland is increasingly being left behind other European nations who have 

scrapped blasphemy laws. These laws were scrapped in England and Wales in 

2008, Iceland and Norway in 2015, Malta in 2016 and Denmark in 2017. 

 

13. While not used in Scotland in modern times, having such laws makes it more 

difficult to call on other countries to scrap their blasphemy laws where they are used 

to persecute and even execute individuals. The fact that prosecutions hadn’t 

happened in a long time didn’t stop other nations from around Europe taking a stand 

and abolishing these outdated laws. 

 

14. We support the international Humanist movement in ending all blasphemy laws 

around the world. 

 

15. Blasphemy laws have no place in a modern society and the Scottish Parliament 

should show the same progressive leadership as has been shown in other European 

nations in recent years. Indeed the findings of the Religion in Scots Law report notes 

how simple a change would be required to be clear that the law was not in force by 

following the example of England and Wales. 

 

16. While evidence provided to the committee by SPICe notes that any future such 

action under blasphemy may seem unlikely the committee should be aware that 

groups as recently as 2005 have attempted to press for a blasphemy charge. If such 

a law remains on the statue books there always remains the possibility that a 

different decision interpretation or decision of the Crown and Procurator Fiscal 

service could be taken.  

 

17. The only way to ensure a Blasphemy prosecution was not brought again in 

Scotland would be to take the simple step of removing it as a common law offence 

as has been done in England and Wales, or as was the case of removing common 

law offence in Scotland of sodomy under the Sexual Offences (Scotland) Act 2009. 

This would also send a clear message to other nations around the world who use 

such laws to execute, discriminate and otherwise punish freedom of speech and 

expression.  

 

                                                 
1
 Scotland is not covered by this report. In correspondence with HSS the authors stated they 

considered the law in England and Wales only as representing the position of the United Kingdom 
and had not been aware of the difference in the law in Scotland. 

http://www.uscirf.gov/sites/default/files/Blasphemy%20Laws%20Report.pdf
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Public Petitions Committee 

15th Meeting, 2017 (Session 5)  

Thursday 14 September 2017 

PE1666 Scottish Parliament electoral cycle 

Note by the Clerk 

Petitioner Ian Davidson 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
prepare legislation revoking the terms of the Scottish Elections (Dates) 
Act 2016 asp 13. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01666 

 

Introduction 

1. This is a new petition that collected 3 signatures. The Committee has a SPICe 

briefing and is invited to consider what action it wishes to take. 

Background (the following is taken from the SPICe briefing) 

2.  Under various pieces of legislation, the future election timetable is:  

 Scottish Parliament General Election: 6 May 2021  

 Scottish Local Government Elections: 5 May 2022  

 UK Parliament General Election: 5 May 2022  

3. The Scotland Act 1998 established a fixed term session for the Scottish 
Parliament of four years. 

4. In 1999, 2003 and 2007, Scottish Parliament elections were held on the same 
day as the Scottish local government elections. However, in 2007, following a 
number of problems with the combined Parliament/local government elections, 
including a high number of rejected ballot papers and voter confusion with 
different electoral systems, an independent review was ordered. 

5. In 2009, following a recommendation of the review, the Scottish Parliament 
passed the Scottish Local Government (Elections) Act 2009, which de-coupled 
the Scottish Parliament and local government elections. 

6. The 2012 Scottish council elections were the first which did not coincide with 
elections to the Scottish Parliament since 1999. The 2009 Act also stated that 
the next local elections would take place in 2017 and every fourth year after 
that. 

http://www.parliament.scot/gettinginvolved/petitions/PE01666
http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB17-1666_Scottish_Parliament_electoral_cycle.pdf
http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
http://www.legislation.gov.uk/asp/2009/10/contents
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Fixed Term Parliaments Act 

7. The coalition UK Government’s Fixed-term Parliaments Act 2011 had a major 

impact on the timing of parliamentary elections in the UK. It removed the 

prerogative power of the Queen, on the advice of the Prime Minister, to 

dissolve Parliament and trigger a general election. The 2011 Act set the date of 

the next UK general election as 7 May 2015 and provided that, thereafter, UK 

general elections would be scheduled to take place on the first Thursday in May 

in every fifth year. The election following the 2015 one was thus scheduled to 

take place on 7 May 2020.  

8. The Fixed Term Parliaments Act 2011 also provided that the next Scottish 
Parliament general election would be held on 5 May 2016, thus avoiding the UK 
Parliament elections on 7 May 2015 and making Session 4 of the Scottish 
Parliament into a five year session.  However, as the provisions in the Scotland 
Act 1998 setting out a four year term were not amended, the following Scottish 
Parliament elections would take place in May 2020, again coinciding with a UK 
General election. In order to avoid this, under temporary powers assigned by a 
Section 30 Order made under the 1998 Act and approved by both Westminster 
and the Scottish Parliament, the Scottish Government introduced the Scottish 
Elections (Dates) Bill.  

9. The Scottish Elections (Dates) Act 2016 (asp 13), which received Royal Assent 
on 30 March 2016, provided for a change to the date of the Scottish Parliament 
general election that would otherwise be held on 7 May 2020 to 6 May 2021, 
again extending a Scottish Parliament session (Session 5) to five years. 

10. The Act also extended the next local government term to five years by 
providing for a change to the date of the Scottish local government elections 
from 6 May 2021 to 5 May 2022, so that they did not coincide with the new date 
of the Scottish Parliament general election.   

11. As a result of the snap UK General Election held on 8 June 2017, the next UK 
General Election is now scheduled to take place on 5 May 2022, coinciding with 
the date of the Scottish local elections. 

12. However, in its 2017 General Election manifesto, the Conservative Party stated 
its intention to repeal the Fixed-term Parliaments Act. But, if the Act is not 
repealed, then the next UK General elections will be held on 5 May 2022. 

Scottish Government 

13. With the coming into force of Sections 3 to 5 of the Scotland Act 2016, the 
Scottish Government has powers over the dates of both Scottish local 
government and now Scottish Parliament elections. 

14. The Scottish Government can use secondary legislation to change the date of 
local authority elections, but has no plans at present to do so. It can make such 
a change at the latest in the February prior to a planned election. In the present 
case, that would be February 2021. 

http://www.legislation.gov.uk/ukpga/2011/14/contents/enacted/data.htm
http://www.legislation.gov.uk/asp/2016/13/contents/enacted
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15. With the devolution of the powers over Scottish Parliament elections the 
Scottish Government is planning a consultation, before the end of 2017, on 
various aspects of electoral law, which may include discussion of the length of 
a Scottish Parliament session. 

  
Conclusion 

16. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To write to the Scottish Government seeking its view on the petition, for 
further information about when it intends to launch its consultation on 
electoral law and whether it would intend to include consideration of the date 
of the next Scottish Parliament general election as part of that consultation. 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 



PE01666: Scottish Parliament electoral cycle 

Petitioner Ian Davidson 

Date 
Lodged 

26 July 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
prepare legislation revoking the terms of the Scottish Elections 
(Dates) Act 2016 asp 13. 

Previous 
action 

I have sent an e-mail to the Presiding Officer, Ken McIntosh (also 
local MSP). 

Background 
information 

The practical effect of this change will be to re-instate the four-yearly 
electoral cycle for both Scottish Parliamentary and Scottish Local 
Government Elections, i.e. next elections to take place in 2020 (SP) 
and 2021 (local authorities) respectively. The original purpose of this 
legislation, i.e. to avoid clashing with Westminster General Elections' 
five-yearly cycle, is no longer valid. 

 



 

Briefing for the Public Petitions Committee 

Petition Number: PE01666 

Main Petitioner: Ian Davidson 

Subject: Scottish Parliament electoral cycle 

Calls on the Parliament to urge the Scottish Government to prepare legislation 
revoking the terms of the Scottish Elections (Dates) Act 2016 asp 13. 

 

Background 

Under various pieces of legislation, the future election timetable is: 

 Scottish Parliament General Election: 6 May 2021 

 Scottish Local Government Elections: 5 May 2022 

 UK Parliament General Election:   5 May 2022 

The Scotland Act 1998 established a fixed term session for the Scottish 
Parliament of four years. 

In 1999, 2003 and 2007, Scottish Parliament elections were held on the same 
day as the Scottish local government elections. However, in 2007, following a 
number of problems with the combined Parliament/local government 
elections, including a high number of rejected ballot papers and voter 
confusion with different electoral systems, an independent review was 
ordered. 

In 2009, following a recommendation of the review,  the Scottish Parliament 
passed the Scottish Local Government (Elections) Act 2009, which de-
coupled the Scottish Parliament and local government elections.  

The 2012 Scottish council elections were the first which did not coincide with 
elections to the Scottish Parliament since 1999. The 2009 Act also stated that 
the next local elections would take place in 2017 and every fourth year after 
that. 

Fixed Term Parliaments Act 

The coalition UK Government’s Fixed-term Parliaments Act 2011 had a major 
impact on the timing of parliamentary elections in the UK. It removed the 

http://external.parliament.scot/gettinginvolved/petitions/PE01666
http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
http://www.legislation.gov.uk/asp/2009/10/contents
http://www.legislation.gov.uk/ukpga/2011/14/contents/enacted/data.htm
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prerogative power of the Queen, on the advice of the Prime Minister, to 
dissolve Parliament and trigger a general election. The 2011 Act set the date 
of the next UK general election as 7 May 2015 and provided that, thereafter, 
UK general elections would be scheduled to take place on the first Thursday 
in May in every fifth year. The election following the 2015 one was thus 
scheduled to take place on 7 May 2020.  
 
The Fixed Term Parliaments Act 2011 also provided that the next Scottish 
Parliament general election would be held on 5 May 2016, thus avoiding the 
UK Parliament elections on 7 May 2015 and making Session 4 of the Scottish 
Parliament into a five year session.  However, as the provisions in the 
Scotland Act 1998 setting out a four year term were not amended, the 
following Scottish Parliament elections would take place in May 2020, again 
coinciding with a UK General election. In order to avoid this, under temporary 
powers assigned by a Section 30 Order made under the 1998 Act and 
approved by both Westminster and the Scottish Parliament, the Scottish 
Government introduced the Scottish Elections (Dates) Bill.  

The Scottish Elections (Dates) Act 2016 (asp 13), which received Royal 
Assent on 30 March 2016, provided for a change to the date of the Scottish 
Parliament general election that would otherwise be held on 7 May 2020 to 6 
May 2021, again extending a Scottish Parliament session (Session 5) to five 
years. 

The Act also extended the next local government term to five years by 
providing for a change to the date of the Scottish local government elections 
from 6 May 2021 to 5 May 2022, so that they did not coincide with the new 
date of the Scottish Parliament general election.   

As a result of the snap UK General Election held on 8 June 2017, the next UK 
General Election is now scheduled to take place on 5 May 2022, coinciding 
with the date of the Scottish local elections. 

However, in its 2017 General Election manifesto, the Conservative Party 
stated its intention to repeal the Fixed-term Parliaments Act. But, if the Act is 
not repealed, then the next UK General elections will be held on 5 May 2022. 

Scottish Government 

With the coming into force of Sections 3 to 5 of the Scotland Act 2016, the 
Scottish Government has powers over the dates of both Scottish local 
government and now Scottish Parliament elections. 

The Scottish Government can use secondary legislation to change the date of 
local authority elections, but has no plans at present to do so. It can make 
such a change at the latest in the February prior to a planned election. In the 
present case, that would be February 2021. 

With the devolution of the powers over Scottish Parliament elections the 
Scottish Government is planning a consultation, before the end of 2017, on 

http://www.legislation.gov.uk/asp/2016/13/contents/enacted
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various aspects of electoral law, which may include discussion of the length of 
a Scottish Parliament session. 

 

Francesca McGrath 
Senior Researcher 
12 July 2017 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot  

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

Published by the Scottish Parliament Information Centre (SPICe), an office of the 
Scottish Parliamentary Corporate Body, The Scottish Parliament, Edinburgh, EH99 

1SP 
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PPC/S5/17/15/11 

Public Petitions Committee 

15th Meeting, 2017 (Session 5)  

Thursday 14 September 2017 

PE1593: A full review of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012 

Note by the Clerk 

Petitioner Paul Quigley on behalf of Fans Against Criminalisation 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
hold a full and comprehensive review of the Offensive Behaviour at 
Football and Threatening Communications (Scotland) Act 2012 with a 
view to having this Act repealed. 

Webpage parliament.scot/GettingInvolved/Petitions/OBAFAct  

Background 

1. This petition was last considered by the Committee at its meeting on 29 
September 2016. At that time, the Committee agreed to defer further 
consideration of the petition until it becomes clear whether James Kelly MSP's 
proposal for a Member’s bill on the issue raised by the petition will proceed to 
be introduced as a Bill. 

2. The Offensive Behaviour at Football and Threatening Communications 
(Repeal) (Scotland) Bill was introduced by James Kelly MSP on 21 June 2017. 

Conclusion 

3. The Committee is invited to consider what action it wishes to take. Options 
include — 

 Closing the petition under Rule 15.7 of Standing Orders on the basis that the  
action called for in the petition is reflected in the Offensive Behaviour at 
Football and Threatening Communications (Repeal) (Scotland) Bill, 
introduced by James Kelly MSP, and the Parliament will have the 
opportunity to vote on the bill in due course. 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

 

http://www.parliament.scot/GettingInvolved/Petitions/OBAFAct


PE01593: A full review of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012. 

Petitioner Paul Quigley on behalf of Fans Against Criminalisation 

Date 
Lodged 

19 November 2015 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
hold a full and comprehensive review of the Offensive Behaviour at 
Football and Threatening Communications (Scotland) Act 2012 with a 
view to having this Act repealed. 

Previous 
action 

Fans Against Criminalisation were formed in response to the Scottish 
Government's plans to introduce the Offensive Behaviour at Football 
and Threatening Communications (Scotland) Act 2012 (OBFA). We 
now see this attempt to hold a comprehensive review of this Act as a 
means to our end goal of having it repealed. 
 
FAC initially consisted of the 5 main Celtic supporters’ groups: The 
Green Brigade, The Celtic Trust, The Celtic Supporter’s Association, 
The Affiliation of Registered Celtic Supporters’ Clubs and The 
Association of Irish Celtic Supporters Clubs. However, it was never 
intended that this be a Celtic supporters’ organisation and from the 
outset invitations to get involved were issued to supporters of other 
clubs. Just as importantly, offers of assistance and advice were made 
to, and accepted by, fans of any Club charged under the Act. At the 
current time (2015) we have supporters of Hamilton, Motherwell and 
Rangers involved in the planning of FAC activities. 
 
Our opposition to this Act is based on several fundamental principles. 
It is both discriminatory and dangerous to create a law which creates 
an offence for one group within a society, when the same actions or 
behaviours would not result in a criminal charge for others. We would 
also like to stress that our opposition to this Act is in no way related to 
sectarianism or hate speech. We do however oppose the 
criminalisation of something as subjective as offensiveness. 
 
Our campaign began with the objective of de-railing the emergency 
process however the emergency bill was scrapped. As a group we 
campaigned vigorously against the bill as it went through the regular 
Parliamentary procedures, however given that the SNP maintain a 
parliamentary majority, it was bound to be an uphill struggle. Although 
the bill was voted through Parliament, we took solace from the fact 
that every single MSP in opposition voted against the Act.  
 
Although initially set up to oppose the passing of the bill, FAC 
continued with the renewed goals of challenging the Act and helping 
those who have been criminalised as a result of it. Every action that 
we have taken has been done with this goal in mind. We have tried to 
ensure that the issue is kept in the spotlight and have attempted to 
place pressure on the Scottish Government through various means. 
Over the course of the last few years, FAC and its constituent groups 



have held mass demonstrations, held visual protests during football 
matches and offered critiques on what we believe to be skewed 
statistics produced by the Scottish Government in an attempt to 
undermine the law and convince both the public and the Government 
of the flaws inherent within it. FAC have protested at the Scottish 
Parliament, at Police stations and at the SNP national conference. 
Additionally, we have also offered assistance to those whose lives 
have been affected apart by criminal charges and court cases. 
 
In 2013, we ran a local candidate in the Govan Council by-election. 
Our intention was to highlight the issue in the local constituency of the 
now First Minister to ensure our concerns were not to be ignored. 
 
In 2014, we released a single in association with the Irish Brigade, the 
well known Irish ballad ‘Roll of Honour’. This song has fallen foul of 
OFAB and the success of our campaign clearly demonstrated a 
resilience within the Celtic support to stand up to the repression of 
football fan's rights to express a political opinion or to celebrate their 
heritage. The song reached number 33 in the UK official singles chart 
and a clip of it was played live on national radio. This particular 
campaign helped to highlight the absurdity of the legislation and 
ultimately to undermine it. It made the point that this song could be 
played on the radio, causing no harm to anyone, yet any fan caught 
listening to the radio en route home from that day's match could 
theoretically have faced arrest. 
 
We also lead an email campaign which successfully brought the Act 
back into the justice committee as we pushed for an early review in 
2014, which we were unfortunately not granted. We had hoped that if 
we were given the opportunity to present evidence to the Justice 
Committee, we would have been able to make our case that this Act 
is unreasonable and unworkable and it is regrettable that we were not 
given this opportunity. 
 
We have continued to challenge the Government's position on the Act 
as well as the way in which it has been policed. Since the publication 
of the report carried out by The University of Stirling and several 
opinion polls by the Scottish Government, we have challenged these 
findings and we fundamentally do not believe that this has constituted 
the full and comprehensive review that is in the public interest. This 
process did not allow for groups such as ourselves and other 
stakeholders to adequately critique this legislation through our own 
analysis and evidence. 
Recent protests calling for the repeal of this Act have taken place at 
various football grounds across the country, some of which have been 
orchestrated by rival fan groups, highlighting the importance of the 
issue at hand. 
 
FAC launched our petition in summer of 2015 and would now like to 
submit this to the Scottish Parliament. We are also currently 



supporting a series of legal challenges to important cases and we will 
continue to hold protests at selected grounds.  Recently we have 
made numerous successful complaints against individual police 
officers and their behaviour towards football supporters. 
 
Since the introduction of the legislation we have also maintained our 
own records of those who have been charged as a result of this and 
would like the opportunity to submit our own evidence in full. 

 

Background 
information 

It is significant to note that when this Act was ushered through 
Parliament, the Scottish Government gave an explicit guarantee that 
this legislation would be reviewed in full by August 2015. It is our 
contention that they have utterly failed to do so. 
The government have published an Evaluation report carried out by 
researchers at the University of Stirling and believe that by doing so; 
they have fulfilled their obligation for such a review. The University of 
Stirling team themselves however released a statement to clarify that 
this work was not in any way a review of the Act or, indeed, fully 
supportive of it.  We also feel that the Government were selective in 
terms of which section of the Evaluation Report they chose to 
highlight. 
 
First Minister of Scotland, Alex Salmond, stated that he wished to 
build a consensus around this issue and legislation, prior to it being 
voted on in Parliament, yet it had to be forced through on the basis of 
the SNP majority alone since no other MSP or any party was willing to 
vote for it.  Years have since passed and still the only consensus 
which exists is in opposition to this act. Every mainstream opposition 
party in the Scottish Parliament opposes it, as do fan groups, lawyers, 
judges and football clubs (such as Celtic FC who have released 
several statements to that effect). 
We remain adamant that a full and frank review, at which we (as well 
as other interested stakeholders) would be given the opportunity to 
provide evidence, is in the public interest. The government cannot 
reasonably expect to kick this political football in to the long grass and 
have the issue disappear. The statistics released by the Scottish 
Government provide their own story as to the mess which has been 
created, with recent figures showing convictions rates as shockingly 
low as 22%. This demonstrates that far greater scrutiny is required. 
The Stirling report also revealed the fears of prominent judges that 
the OBAF Act infringes upon civil liberties, and policing concerns that 
violence at football matches has in fact increased as a result of 
resources being diverted to police offensiveness. 
Above all, however, two key concerns remain paramount. 
 
To create a law which clearly discriminates against one section of 
society, creating a criminal offence which only applies to this group, is 
fundamentally wrong. This Act by definition  football fans and 
discriminates against them. 



And secondly, to create a law which outlaws something as subjective 
as ‘offensiveness’ is both ridiculous and inherently dangerous. If you 
outlaw 'offensiveness' it creates a broadening blurring of what is 
allowed and what is not. It is very easy to see how freedom of speech 
is under immense risk within this context. 
No satisfactory rebuttal has ever been offered by the Scottish 
Government in regards to these concerns. This Act has been 
opposed by every mainstream opposition political party, lawyers, 
sheriffs, fans groups, football clubs and civil liberties groups. Fans 
Against Criminalisation feel that we have sufficient evidence to 
demonstrate that this act is unjust and unworkable. We feel that we 
should have the right to present such evidence in Parliament to make 
the case that this legislation must be repealed within the context of a 
full review. 
Ultimately, our aim is for this Act to be repealed however a proper 
review would grant us as a pressure group the opportunity to properly 
make the case that this is required for the benefit of society. It is 
unjust and undemocratic that the Scottish Government have been 
able to flaunt what we believe to be a skewed analysis of statistics 
without being properly challenged, especially on a matter which has 
been so divisive. 

 

 



 

 

Briefing for the Public Petitions Committee 

Petition Number: PE1593 

Main Petitioner: Paul Quigley  

Subject: A full review of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012 

Calls on the Parliament to urge the Scottish Government to hold a full and 
comprehensive review of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012 with a view to having this Act repealed. 

 

Background 

The Offensive Behaviour at Football and Threatening Communications 
(Scotland) Act 2012 (“the Act”) was passed by the Scottish Parliament on 14 
December 2011 and came into force on 1 March 2012. The Act was 
introduced following concerns about a perceived increase in various 
“offensive” behaviours within the context of football.  

The policy memorandum to the Bill stated:  

“In summary, it is a critical assumption of this Bill that there is 
something very specific and increasingly unacceptable about attitudes 
and behaviour expressed at football matches, whether that be 
“sectarian”, racist or homophobic.” 

The Bill was introduced following a number of incidents which occurred at 
football matches (primarily involving Rangers and Celtic football clubs), and 
other, more sinister incidents which, though not directly connected to football, 
were regarded as further manifestations of sectarianism in Scotland1.  

The Act provides for two new offences: offensive behaviour at regulated 
football matches (“the section 1 offence”); and threatening communications. 

                                            
1 For example, the then Celtic FC manager, Neil Lennon, former MSP Trish Godman, and the late Paul 

McBride QC had all been the intended recipients of what were described by the police as “viable parcel 
bombs”. The devices were found at various locations in the west of Scotland. Also, in January 2011, 
bullets addressed to Mr Lennon, which had been sent from an address in Northern Ireland, were 
intercepted at a mail sorting office in Glasgow. Bullets were also sent to two Celtic players who had 
recently represented Northern Ireland. 

  

http://external.scottish.parliament.uk/GettingInvolved/Petitions/OBAFAct
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(Although the petition seeks to have the Act repealed in its entirety, it would 
appear that the section 1 offence is most pertinent to the petition).  

Section 1 of the Act creates a statutory offence of engaging in offensive 
behaviour which is likely to incite public disorder at a regulated football match.  

The Act lists the five kinds of behaviour which trigger the offence at 
subsection (1). These are: 
 

(a) expressing hatred of, or stirring up hatred against, a group of 
persons based on their membership (or presumed membership) of a 
religious group, a social or cultural group with a perceived religious 
affiliation, or group defined by reference to a characteristic listed in 
subsection (4)2 (for example, by engaging in sectarian chanting or 
singing); 
 
(b) expressing hatred of, or stirring up hatred against, an individual 
based on the individual’s membership (or presumed membership) of a 
group mentioned in paragraph (a) above (for example, expressing 
hatred of a particular player or manager because of that person’s 
presumed or actual religious affiliation); 
 
(c) behaviour that is motivated by hatred of a group mentioned in 
paragraph (a) above; 
 
(d) behaviour that is threatening; or 
 
(e) other behaviour that a reasonable person would be likely to 
consider offensive (for example, this would include, but is not limited to, 
sectarian songs or chants). 

 

Although the Act is designed to tackle a range of hate crimes and is not 
restricted to tackling sectarianism, the Scottish Government specifically 
believed the existing legislation and common law provisions to be inadequate 
to deal with the perceived increase in sectarian-related behaviours in and 
around football grounds.  

Scottish Government Action 

The Scottish Government, in response to a recommendation in the Justice 
Committee’s stage 1 report brought forward an amendment to provide a 
review clause on the face of the Bill, the intention being to review the 
legislation following the completion of two full football seasons from the 
commencement of the legislation.  

                                            
2
 Subsection (4) provides a list of further characteristics, other than religion, by which a group may be 

defined, in respect of which it is an offence to express or stir up hatred. These are: colour; race; 
nationality; ethnic or national origins; sexual orientation; transgender identity; and disability.  
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To that end, An evaluation of Section 1 of the Offensive Behaviour at Football 
and Threatening Communications (Scotland) Act 2012 was published in 2015. 

Amongst other things, the objectives of the research were: 

 to evaluate whether the atmosphere and behaviour at and around 
football matches has improved since the introduction of the Act; 

 relatedly, to assess whether the Act has also resulted in a reduction in 
offending at and around football matches; and finally, 

 to examine supporters’ perception of the legislation, in terms of their 
understanding of its content and acceptance of its objectives. 

The researchers pointed out that it was not in the remit of the evaluation to 
engage in political and normative debates about the continued existence of 
the Act but to comment on the Act’s “effectiveness” and to suggest ways in 
which that effectiveness might be enhanced. 

The evaluation found evidence from some sources that offensive behaviour at 
football matches has decreased since the legislation was introduced, and 
strong support from police and prosecutors who said the laws had brought a 
new ‘simplicity and clarity’ to dealing with incidents. However, the research 
found that the extent to which these reductions can be attributed to the impact 
of the Act is far from clear, not least given the substantial and sustained 
reductions in many categories of violence and disorder across Scotland and 
the UK as whole. 

The Petitioner is calling for the Act to be repealed on the basis two key 
concerns, which are that: 

“To create a law which clearly discriminates against one section of 
society, creating a criminal offence which only applies to this group is 
fundamentally wrong. This Act by definition [singles out] football fans 
and discriminates against them. 
 
And that, to create a law which outlaws something as subjective as 
‘offensiveness’ is both ridiculous and inherently dangerous. If you 
outlaw 'offensiveness' it creates a broadening blurring of what is 
allowed and what is not. It is very easy to see how freedom of speech 
is under immense risk within this context.” 

    

Graham Ross 
Senior Research Specialist 
16 December 2015 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk 

Every effort is made to ensure that the information contained in petition briefings is 

http://www.gov.scot/Resource/0047/00479049.pdf
http://www.gov.scot/Resource/0047/00479049.pdf
mailto:spice@scottish.parliament.uk
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correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

Published by the Scottish Parliament Information Centre (SPICe), The Scottish Parliament, 
Edinburgh, EH99 1SP www.scottish.parliament.uk  
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Your ref: PE1593 
 
2 February 2016 
 
 
Dear Michael  
 
Thank you for your letter dated 13 January 2016 issued by Catherine Ferguson, Clerk to the 
Public Petitions Committee, regarding Petition PE1593 from the campaigning group Fans 
Against Criminalisation (FAC) requesting that the Scottish Parliament ask the Scottish 
Government to hold a further review of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012 (the Act) with a view to having the Act repealed. 
 
The Scottish Government’s commitment to review the sections 1 and 6 of the Act after two 
full football seasons was set out in Section 11 of the Act. Section 11 (2) required Scottish 
Ministers to consult such persons as they consider appropriate.   
 
To provide an external and independent evaluation of section 1 of the Act, the Scottish 
Ministers undertook a competitive procurement exercise to commission independent 
research to consider the impact of the Act from a range of perspectives, including the police, 
prosecutors, sheriffs, football clubs and authorities, and supporters. This research was 
designed and undertaken by a team of researchers from the University of Stirling, ScotCen 
Social Research and the University of Glasgow who were awarded the “An Evaluation of the 
Offensive Behaviour at Football and Threatening Communications (Scotland) Act 2012” 
contract.  The evaluation of section 6 of the Act was undertaken by researchers in the 
Scottish Government’s Justice Analytical Services team.    
 
The reports from this work, with an accompanying response from the Government, formed 
the report to parliament and fulfilled the legislative requirement.  On 12 June 2015 the 
Scottish Government therefore published the following documents: 
 
An Evaluation of the implementation and impact of section 1 of the Offensive Behaviour and 
Threatening Communications (Scotland) Act 2012 

http://www.gov.scot/Publications/2015/06/7094/0
http://www.gov.scot/Publications/2015/06/7094/0
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An Evaluation of the implementation and impact of section 1 of the Offensive Behaviour and 
Threatening Communications (Scotland) Act 2012 - Research Findings 
 
An Evaluation of the implementation and impact of section 6 of the Offensive Behaviour and 
Threatening Communications (Scotland) Act 2012 
 
An Evaluation of the implementation and impact of section 6 of the Offensive Behaviour and 
Threatening Communications (Scotland) Act 2012 - Research Findings 
 
The Scottish Government’s report on the operation of the offences under section 1(1) and 
section 6(1) of the Offensive Behaviour at Football and Threatening Communications 
(Scotland) Act 2012 
 
These were published at the same time as a YouGov poll showing that 80% of those 
surveyed directly supported the Act (YouGov poll on offensive behaviour at football) and an 
announcement that the Scottish Government had provided additional funding to roll out a 
national ‘Diversion from Prosecution’ education programme aimed at less serious and first 
time offenders who may fall foul of the Act to divert individuals from prosecution and instead 
to enrol them in a Sacro programme encouraging positive behaviour change in order to bring 
about a reduction in offending. 
 
Throughout the period that the review was being undertaken Scottish Ministers and Scottish 
Government officials repeatedly advised correspondents that an independent evaluation of 
the offence covered by section 1 of the Act was being conducted by an independent 
research team with researchers from University of Stirling, Scotcen Social Research and the 
University of Glasgow, and an evaluation of the offence covered by section 6 of the Act was 
being conducted by analysts based in the Scottish Government’s Justice Analytical Services 
Division.  The evaluation designs included collecting views from football supporters and the 
researchers therefore approached supporters and supporters’ groups to gather their 
evidence. 
 
The University of Stirling researchers did invite representatives of FAC to provide evidence 
for the evaluation they were undertaking, however, while FAC did meet with the researchers, 
the data which FAC stated they had collected was not presented to the evaluation team. In 
addition, I met with FAC representatives on 4 June 2015 and invited them to submit the 
evidence they referred to at the meeting to me, this offer was repeated in my letter to them of 
17 July 2015, however they have not done so to date and it still remains open to them to 
submit their evidence if they wish.   
 
Looking at the background information to this petition there appears to be two key concerns 
which need to be addressed.  The first is the assertion that the Act creates a law which 
discriminates against football fans, and the second is the assertion that the Act restricts 
freedom of speech through outlawing “offensiveness”.  I do not agree with either of these 
assertions and will discuss each further below.  However, before doing so I feel that it is 
important to be clear that the aim of the Scottish Government is to build Scottish 
communities which are inclusive and respectful where everyone, regardless of background, 
can live in safety and security and raise their family in peace.   
 
Promoting communities that are underpinned by respect and understanding as part of an 
increasingly multi-faith and multicultural Scotland is essential to ensuring that all of our 
diverse communities are fully integrated and able to play their part in civic life as modern 
Scots with multi-faceted identities.  The contributions of all of our communities are vital to 

http://www.gov.scot/Publications/2015/06/6975/0
http://www.gov.scot/Publications/2015/06/6975/0
http://www.gov.scot/Publications/2015/06/5693/0
http://www.gov.scot/Publications/2015/06/5693/0
http://www.gov.scot/Publications/2015/06/4234/downloads
http://www.gov.scot/Publications/2015/06/4234/downloads
http://www.gov.scot/Publications/2015/06/3649/0
http://www.gov.scot/Publications/2015/06/3649/0
http://www.gov.scot/Publications/2015/06/3649/0
http://www.gov.scot/Resource/0047/00478775.pptx
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building the Scotland that we all want to see and the need to protect communities, and 
individuals within those communities, from harm and abuse is an essential part of achieving 
truly inclusive communities.   
 
In recent weeks we have seen more visible offensive singing, chanting and the use of 
pyrotechnics notably at the Rangers FC v Hibernian FC match on 28 December 2015; the 
Stranraer FC v Celtic FC match on 10 January 2016; and the Forfar Athletic FC v Linlithgow 
Rose FC match on 19 January 2016. The SPFL has confirmed it is investigating some of 
these incidents of unacceptable conduct as those at the Hearts FC v Dundee United FC 
match on 30 December 2015. 
 
There is no doubt that behaviour such as the singing of derogatory and prejudicial sectarian 
songs and letting off flares (which can cause serious disfigurement and risk life) is 
unacceptable in any modern society. We cannot standby passively while the small minority 
cause offence and disrupt matches at the expense and jeopardy of the vast majority of 
football fans who simply want to support their club.  That is why tackling antisocial, bigoted 
and offensive behaviour remains a priority for us, and why we remain open to proposals on 
how these problems can be tackled.  However, we should be in no doubt that it is not an 
option to simply take no action and hope for the best which, with the lack of any constructive 
or viable alternative proposals, appears to be position of those who continue to criticise the 
Act. 
 
Football Fans 
 
The Act was introduced as the result of unprecedented levels of misconduct during the 2010-
11 football season which saw unacceptable levels of sectarianism on social media and 
viable explosive devices being posted to a number of prominent supporters of Celtic FC – 
namely the former Presiding Officer of the Scottish Parliament, Trish Godman; then Celtic 
FC manager Neil Lennon; and the late Paul McBride QC. The behaviours demonstrated 
during that season made it clear that football-related disorder could not be allowed to 
continue unchallenged and that action was needed to ensure that there was a robust 
response to the unacceptable behaviour arising from some fan behaviour.  The Act sends a 
very clear message to fans that they should not indulge in abusive, offensive and violent 
behaviour and if they avoid doing so they will not fall foul of the Act.  Prior to the Act football 
fans were not being effectively challenged on behaviours that would not be tolerated in any 
other area of society with football authorities and clubs failing to successfully tackle this 
behaviour.  The Act seeks to redress this disparity to ensure that behaviour which would not 
be tolerated outwith a football environment is not tolerated within it. 
 
Under the provisions of section 1 of the Act, an offence is committed if any person engages 
in behaviour, in relation to a regulated football match, which is likely to incite public disorder 
or if their behaviour expresses hatred towards other people based upon their religious 
affiliations, colour, race, ethnic origin, nationality, sexual orientation, transgender identity or 
disability.  Under section 6 of the Act, an offence is committed where any person 
communicates material which contains, or implies, a threat to carry out a seriously violent act 
against another person; if the material communicated would cause a reasonable person to 
suffer fear or alarm; or it is reckless as to whether it would cause a reasonable person to 
suffer fear or alarm.  It is also an offence under this section of the Act to communicate 
material which is intended to stir up religiously motivated hatred; however the material 
communicated does not have to refer to football in any way for it to be considered an 
offence.  It is absolutely right that we provide protection for vulnerable groups within society 
and ensure that no one becomes the victim of hatred, within and outwith football, because of 
any real or perceived characteristic. 
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What this means is that anyone, regardless of whether they are a football fan or not, can be 
charged with an offence under section 1 if the offence is linked to a regulated football match.  
For example, a non-football fan who is involved in abusive or violent behaviour towards 
football fans travelling to or from a regulated football match could be charged under the Act.  
Section 6 covers everyone and is not limited to football.   
 
Offensiveness 
 
This is covered by Section 1(e) of the Act which stipulates that a person commits an offence, 
in relation to a regulated football match, if the behaviour is “other behaviour that a 
reasonable person would be likely to consider offensive”.  To help clarify what is meant by 
“behaviour that is offensive to the reasonable person”, the Lord Advocate has issued 
guidelines on the Act.  Pages 4 and 5 of this document state that other offensive behaviours 
include “flags, banners, songs or chants in support of terrorist organisations” and “flags, 
banners, songs and chants which glorify, celebrate or mock events involving the loss of life 
or serious injury”.  The Act does not criminalise the singing of national anthems; making 
religious gestures; or general football banter (even if in bad taste) in the absence of any 
other aggravating, threatening or offensive behaviour.  The guidelines can be found here: 
 
Lord Advocate’s Guidelines on the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012 
 
Every year, the Scottish Government publishes an annual analysis of charges reported 
under the Act.  Full details of charges reported under the Act for the year 2014-15 can be 
found here: 
 
Charges reported under the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012 - from 1 April 2014 until 31 March 2015 
 
This analysis confirms that the most common type of charge was actually for threatening 
behaviour.  This accounted for 118 out of 193 charges (61% of all charges) and includes 
engaging in fighting or challenging other supporters to fight.  Hateful behaviour accounted for 
58 charges (30% of all charges).  Of those 58 charges, 50 related to religiously motivated 
hatred whilst the remaining 8 charges related to racially motivated hatred.  There were 26 
charges (13% of all charges) falling within the “otherwise offensive” category.  All of these 
charges were either for supporting terrorist groups or celebrating the loss of life. 
 
I note the petitioner uses the Scottish Government’s statistics on conviction rates to claim the 
Act is not working by stating in the background information that conviction rates are as low 
as 22%.  Each year the Scottish Government publishes its annual analysis on charges 
reported under the Act with the most recent analysis covering the period from 1 April 2014 to 
31 March 2015.  During this period, there were 193 charges reported by the police to the 
Crown Office.  It is impossible for cases that have not been proceeded or concluded to result 
in a conviction or any other court outcome, so the most accurate way to calculate the 
conviction rates is to compare the concluded cases with the cases resulting in conviction.  
Information about convictions was presented in the report: “Charges reported under the 
Offensive Behaviour at Football and Threatening Communications (Scotland) Act 2012 in 
2014-15”1 , published in June 2015, and this showed that although many cases were on-
going at 31 March 2015 (the end date covered by the report) and information was subject to 

                                            
1 http://www.gov.scot/Resource/0047/00479042.pdf 

http://www.legislation.gov.uk/asp/2012/1/section/1/enacted
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Lord_Advocates_Guidelines/Lord%20Advocates%20Guidlines%20-%20Offensive%20Behaviour%20at%20Football%20and%20Threatening%20Communications%20Scotland%20Act%202012.pdf
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Lord_Advocates_Guidelines/Lord%20Advocates%20Guidlines%20-%20Offensive%20Behaviour%20at%20Football%20and%20Threatening%20Communications%20Scotland%20Act%202012.pdf
http://www.gov.scot/Publications/2015/06/7911/0
http://www.gov.scot/Publications/2015/06/7911/0
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change as more charges were dealt with in the systems, of the 168 charges for which court 
proceedings had commenced, 42 had concluded and there were 38 convictions (90%). 
 
Review 
 
As I have already stated, I am satisfied that the Scottish Government has fully met the 
commitment to carry out a full evaluation of the Act and there are no plans to carry out a 
further evaluation at this time.  In considering the evaluation it is important to remember that 
both evaluations sought the views of a wide range of stakeholders associated with football.  
For the evaluation of the offence covered by Section 1 the University of Stirling, Scotcen, 
and University of Glasgow research team conducted two online supporters’ surveys during 
the summers of 2013 and 2014 with surveys being sent to all members registered on the 
Supporters Direct Scotland’s database.  The evaluation covered the responses from 2,185 
supporters representing all 42 SPFL clubs.  Most responses were received from Celtic 
supporters, who accounted for 19% of all responses received, followed by Hearts and 
Rangers supporters, who each accounted for 11% of all responses received. 
 
In addition to those online supporters’ surveys, the research team also held interviews with 
representatives from Police Scotland, including match commanders, football intelligence 
officers and members of the Football Co-ordination Unit for Scotland; criminal justice 
personnel – including procurators fiscal, sheriffs and a defence solicitor.  The researchers 
also interviewed football club personnel, including club security officers, a stand safety 
manager, and a fan liaison officer and held focus groups with supporters of various clubs, 
including Rangers FC and Celtic FC, as well as the meeting with representatives of FAC 
mentioned above. 
 
With regard to the evaluation of Section 6 of the Act analysts in the Scottish Government’s 
Justice Analytical Services Division also sought the views of a wide range of stakeholders.  
Their evaluation included face-to-face interviews with front-line police officers; members of 
the Football Co-ordination Unit for Scotland and 2 Football Liaison Prosecutors.  The 
analysts also carried out online and telephone interviews with forum administrators of two 
Scottish football supporters’ websites and a forum administrator from a national newspaper’s 
website. 
 
Through the evaluations it was found that 85% of respondents to our supporters’ survey 
thought it is offensive to sing or chant about people’s religious background or beliefs at 
football matches; 82% of respondents thought it is offensive to sing songs in support of 
terrorist organisations at football matches; and 60% of respondents thought it is offensive to 
make political gestures at football matches. 
 
In addition to the evaluations we published results of a poll, which was independently 
commissioned through YouGov on behalf of the Scottish Government, also mentioned 
above, and this surveyed a random sample of 1,044 Scottish adults during June 2015.  The 
results of this poll showed 82% of respondents agreed sectarian singing and chanting at 
football matches is offensive; 82% of respondents agreed offensive behaviour at and around 
football matches is harmful; 83% of respondents supported laws to tackle offensive 
behaviour at and around football matches; and 80% of respondents supported the Act.  
Looking at this information collectively the findings clearly show that there is a strong level of 
support for the Act and there is no compelling case for its repeal.  
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Going forward, we are continuing to publish an annual analysis of the offences under the Act 
and will also continue to consider ways to improve the application of the Act based on 
evidence and to monitor the effectiveness of the diversion from prosecution operated by 
Sacro with funding from the Scottish Government. I hope the information contained in this 
reply is helpful in explaining why the Scottish Government does not consider that a further 
review of the Act is necessary at this time. 
 
Kind regards 
 
 
 
 

Paul Wheelhouse 











PE1593/C 
 
SUBMISSION FROM THE PETITIONER 
 
We would like to thank Police Scotland and Mr Wheelhouse for their responses to 
the concerns raised within our petition about the Offensive Behaviour at Football and 
Threatening Communications (Scotland) 2012.   We have responded in full to both 
documents and have used appropriate subheadings to provide clarity in the structure 
of our responses. 
 
Scottish Government 

 

Stirling Report 
 
The Ministers’ response contains many sections which have been ‘cut and pasted’ 
from previous communication and to which we have already responded. However, 
we will rehearse them again here. 
 
Our main contention is that the Act was not reviewed as the Government were 
required to do.  The response from the SG is that the legislative requirement to 
review the Act was ‘fulfilled’ by the publication of an evaluation of the Act carried out 
by the University of Stirling and a statement of the Government’s response to it.  This 
is wrong in a number of respects.  Firstly, the remit of the research project was not to 
look at the experiences of those charged under it which is a significant part of the 
public concern about the Act and about which we, in FAC, are uniquely placed to 
provide evidence; the question of the conviction rates and how to understand them 
was not examined; and, most damningly, the research team issued a public 
statement on the website of the University of Stirling the day after the report was 
published clearly indicating that this was an evaluation and not the review1.  They 
said: 
 

The evaluation is intended to be one contribution, sitting alongside other 
possible evidence, perspectives or material in the Scottish Government’s 
consideration of the Act. 

 
And concluded: 
 

Dr Niall Hamilton-Smith, Senior Lecturer in Criminology at the University of 
Stirling said: “Our evaluation neither endorses nor rejects the Act, but 
presents robust evidence on patterns of implementation, perceptions of 
impact and emerging issues and questions relating to section one of the 
legislation.” 

 

                                                           
1
 https://www.stir.ac.uk/news/2015/06/stirlingstudyconsidersfootballbehaviourlegislation/  

https://www.stir.ac.uk/news/2015/06/stirlingstudyconsidersfootballbehaviourlegislation/


Further, the Minister chose to highlight only those part of the report which appeared 
to offer support to the Act and failed to give any emphasis to the fact that the 
research showed the following: 
 

 Charges fell by 24 percent between the first and second year of the Act’s 
introduction though it is not possible to determine whether this is directly 
attributable to the Act. (our emphasis). 

 The average time to progress and conclude football-related charges appears 
to be particularly lengthy; a source of frustration and unfairness felt by some 
fans. 

 Policing methods in the early stages were seen as adversarial and 
disproportionate by some fans whilst enforcement of the Act by policing and 
stewarding was inconsistent between different grounds. 

And 
 

In the qualitative research, both fans and stakeholders expressed some 
disquiet over the extent to which the Act is perceived to be targeted at 
younger fans. 
 

The Minister made no mention of the research findings which suggested that there 
were indications that disorderly or even violent behaviour was taking place away 
from grounds while the resources of the police were directed towards policing 
‘offensiveness’ at grounds. 

 
The report also noted that some Sheriffs were ‘emphatically critical’.  So, in 
summary, the Government chose to respond to the favourable comments of the 
Police, the COPFS and ‘some’ Sheriffs.   
 
On that basis, it is clear that the Act itself was not reviewed but that the Act was 
evaluated in some, but not all, respects and that the Minister responded to some, but 
not all, of its findings.  This is not an open and transparent review of the Act which 
the public expected and which could have taken the form of the scrutiny which the 
then Bill was subjected to before it became an Act.  This would have allowed for a 
variety of stakeholders to provide evidence directly to the Justice Committee, for 
example, and not through the prism of a government-commissioned research 
project, the remit of which is necessarily decided in advance.  In this regard, we can 
inform the Committee that the Law Society of Scotland has indicated in writing to one 
of its members that it would be happy to be consulted on its views of the Act.   
 
You-Gov Poll 
 
This SG-commissioned poll has been quoted ad nauseam as saying that 80% of 
‘those surveyed’ supported the Act.  The number surveyed was 1044.  Of those, 
52% said they were ‘not very interested’ or ‘not at all interested’ in football.  So we 
can conclude that 501 individuals were in a position to know anything about the Act 
and how it operates other than what they read in the media.  Even if we include the 
whole sample, we are talking about 835 people supporting the Act which does not 
amount to very much given the several thousand who have indicated to this 



Committee their opposition to the Act.  Moreover, this number has to be interpreted 
on the basis of the actual question the respondents were asked, which was: 
 

"The Offensive Behaviour at Football and Threatening Communications Act" 
aims to tackle sectarian or offensive chanting and threatening behaviour 
related to football which is likely to cause public disorder. To what extent do 
you support or oppose this law? 

 
Clearly, the responses are then predicated on the basis that the Act does precisely 
what is indicated in the question.  Indeed, as we indicated to the Committee in 
January, one wonders why the number is not 100% rather than 80% if this statement 
is true.  We would suggest it is because those respondents who know anything 
about the Act do not accept that this is what the Offensive Behaviour Act aims to do 
or actually does. 
 
FAC evidence 
 
The Minister states that ‘correspondents’ were repeatedly advised’ about the Stirling 
Research.  We don’t understand the relevance of this point and offer no response to 
it.  If what he means by this is that this was our opportunity to present the evidence 
we have, we would point out to the Committee that we were not invited to speak to 
the Stirling researchers until after the interim report was finalised, and, more 
importantly, at that stage neither he nor his civil servants had provided any clarity as 
to what the review would consist of.  Indeed, when we met with him on 4/6/15 he 
was still not able to provide that clarity.  So our position is that we still thought we 
would provide our evidence directly as part of the review process.  We spoke to 
many MSPs in the period spring/early summer of 2015, including the Justice 
spokespersons of most of the opposition parties and they also believed that the 
review and the Stirling research were not synonymous.  Finally, he notes that we 
have still not provided our evidence to him.  Our response to that is that we cannot 
see why we, as a group of volunteers, would give up our time to inform the Minister 
of the detail of our concerns when he concludes in the same letter that the SG ‘does 
not believe a further review of the Act is necessary at this time’.  Moreover, any trust 
we had in the Minister has been damaged by his failure to retract without reservation 
his repeated allegation that we offered our support to the SACRO scheme.  He has 
continued to obfuscate on this matter to this date despite acknowledging that we 
never discussed the scheme with him on 4th June which is the only occasion we 
have met him. 
 
We remain ready to provide that wealth of detail in the context of a full, transparent 
review by the Scottish Parliament of the operation of the Act. 
 
Recent incidents at football matches 
 
Mr Wheelhouse goes on to comment on what he calls ‘more visible, singing, 
chanting and the use of pyrotechnics’ at recent games.  His introduction of the issue 
of pyrotechnics can only be mischievous as he must be well aware that these are not 



covered under the Act and would be covered by other legislation.   His lurid and 
unsubstantiated references to ‘risks of serious disfigurement’ and risk to life is simply 
compounding this tactic.  We offer no response to this as it does not merit a 
response other than to say it is not relevant to the petition. 
 
Football fans 
 
Mr Wheelhouse goes on to refer to the circumstances in which the Act was 
introduced.  He refers to ‘unprecedented levels of misconduct’.  We invite Mr 
Wheelhouse to give any evidence to support this ridiculous statement but until he 
does we must simply refute it. 
 
His reference to the delivery of ‘viable explosive devices’ ignores two important 
issues.  First, they had not happened at the time the Act was first mooted.  These 
first parcel was sent on 26th March 2011 and detail were not made public till the 
following month2.  The so-called ‘Shame Game’ which led to the ‘Summit’ was on 2nd 
March and the Summit which concluded that new legislation was necessary was on 
7th March.  Even if the idea of legislation came later in the process it was clearly 
being floated before the incidents referred to above were in the public domain. 
More importantly than all of this, however, is that we already had laws which made 
sending ‘viable explosive devices’ through the post illegal and this Act contributes 
not one iota to the prevention of that practice.  One would have thought a Minister 
with his remit would have known that. 
 
The Ministers main purpose in this section, in as far as we understand it, is to refute 
our allegation that the Act discriminates against football fans.  His rebuttal of this 
point consists of saying that it protects football fans from abuse on their way to a 
game.  He fails to provide evidence of one single incidence of such a thing 
happening.  The fact remains that behaviours which would not be criminal in any 
other setting become criminal in the context of a regulated football match and that 
this is not only discriminatory in theory but is discriminatory in practice given its 
disproportionate impact on those who attend football matches as compared to the 
mythical football-fan abusing members of the general public on whom the Minister 
relies to rebut our case. 
 
Offensiveness 
 
Here the Minister seeks to argue that offensiveness as a concept is clear and 
undisputed in response to our claims that it is precisely the opposite.  He makes 
reference to the well-known legal concept of the ‘reasonable person’. We refer the 
Committee to the Opinion of the Court 3 in the stated case by the PF Dingwall 
against Joseph Anthony Cairns 
 

Thus, the Act distinguishes between, on the one hand, "a reasonable person" 
and, on the other, a person "likely to be incited to public disorder". It may be 
that a person likely to be incited to public disorder is of a more volatile 

                                                           
2
 http://www.bbc.co.uk/news/uk-scotland-glasgow-west-13129139  

3
 https://www.scotcourts.gov.uk/search-judgments/judgment?id=113686a6-8980-69d2-b500-ff0000d74aa7 
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temperament than a reasonable person or, to use the language of the sheriff, 
an uninitiated member of the public. The person likely to be incited to public 
disorder may have particular interests and particular knowledge. 

 
Clearly the law is not based on the ‘reasonable person’.   
 
The Minister goes on to say that the law does not criminalise ‘general football banter 
(even in bad taste)’.  We have offered the committee plentiful evidence, that this is 
inaccurate.  Swearing and other comments have led to prosecutions under the Act 
and that is a matter of recorded fact. 
 
Statistics 
 
The Minister makes some comments about the way we have calculated the 
conviction rate.  He suggests that only looking at concluded cases in a period, 
regardless of when the charges were laid, is the most appropriate way to calculate 
conviction rates.  This would be true if cases proceeded through the courts at the 
same rate but the evidence provided by the Government’s own sponsored research 
indicates that this is not the case.  We suggest the Committee ask the Government’s 
Statistical Service to calculate how many of the cases which go to trial ie do not 
involve a Guilty plea, result in conviction.  The conviction rate over the whole period 
of the Act is, on any view, 22% but even if it were the higher figure given by the 
government, this is still a very low figure.  To suggest that in 2015, 42 concluded 
cases with 38 convictions gives a 90% conviction rate is statistically illiterate.  
 
In relation to the response from ACC Higgins, we feel that this is a weak response to 
the points we have made and we absolutely refute the contention that the picture we 
have painted of the impact of this legislation is inaccurate. We have responded 
below to each of the points made by Assistant Chief Constable Bernard Higgins in 
order to bring clarity on the matter and to further highlight exactly why we believe this 
Act must be reviewed and ultimately repealed.  
 
ACC Higgins 
 
Police and Supporter Relations 
 
Assistant Chief Constable Higgins makes the very reasonable point that is merely 
the role of the police to enforce the legislation as they perceive it, based on the 
wording of the law itself and the case law set in the courtroom. Where we disagree 
however is with the argument that this means that ‘the subjective nature of the 
behaviour is, to some large extent, removed’. 
 
Subjectivity is ultimately what underpins the legislation itself and thus it cannot be 
removed. Offensiveness is undeniably subjective. Mr Higgins himself was recently 
quoted stating that fans should report fellow supporters to the police if they are heard 
calling someone 'bald', but it would be safe to assume there are very, very few 
people who believe that something of that nature is particularly offensive or should 
constitute an offence. But if Mr Higgins or one of his officers found it to be offensive, 
or felt that someone, somewhere, might find it offensive, then an arrest could be 



made. 
 
The reality is that it would also be utterly impossible for the police to arrest everyone 
who acted in a way which may offend someone, as this Act calls for. Thus, the police 
are forced to make subjective judgements and cannot possibly enforce the law 
equally.  
 
So when two young Hamilton fans were arrested for singing a song about local rivals 
which included profanity, or when a Rangers fan was just this weekend arrested for 
holding a banner which said 'Axe The Act' (in reference to this very legislation), it 
was clearly down to the subjective judgement of the officer on hand to decide to 
make an arrest. FAC do not believe that swearing should result in a criminal 
conviction and we find the attempts to prevent peaceful protests against the Act to 
be yet another dangerous attack on freedom of expression. We cannot possibly 
imagine any other situation whereby another group in society, who consider 
themselves to be persecuted, would be actively prevented from taking peaceful 
steps to air their concerns.  
 
Police Scrutiny/Presence  
 
We understand entirely the points made that there are many football matches with a 
minimal police presence. This however does not negate the fact the police presence 
at many matches is overbearing and unnecessary.  
 
We are surprised to note that Mr Higgins has insisted that Police Scotland would not 
divert resources to police offensiveness at the expense of seeking to prevent violent 
incidents from occurring. This directly contradicts the report carried out by the 
University of Stirling, the key piece of research cited by the Scottish Government 
when arguing that the Act is working.  
 
Defendants of this legislation cannot reasonably expect to cite this research in 
evidence when it suits their argument but dismiss out of hand the concerns raised 
within it when it undermines them.  
 
We also find it deeply troubling that Mr Higgins suggests that he wishes to deter the 
fans who would be charged under this Act from attending football matches, given 
that the 'offences' which fall under this Act can often be so minor. Not all fans are 
thugs and bigots, but that is even true of all fans charged and convicted under this 
legislation. We fear that Mr Higgins may be successful in deterring a huge number of 
normal fans from attending matches if fans are continually viewed and treated in this 
way.  
 
Dawn Raids 
 
Mr Higgins contends that careful consideration is given when any fan is arrested and 
that the response is appropriate. We however feel that these words ring hollow when 
considering the instance of the fan who was arrested in front of his panic-stricken 
girlfriend at the airport upon returning from holiday, only for the charge to be dropped 
within a fortnight. Or the mother, a night-shift worker, who was awoken to find two 
police officers at the foot of her bed as she slept during the day, having let 



themselves into her house, without a warrant, to apprehend her son.  
 
Mr Higgins may not be comfortable with the term 'dawn raids' but we find ourselves 
far less comfortable with the practise itself.  The procedure of arresting groups of 
fans simultaneously on Friday mornings, causing fear and alarm to the families, and 
the additional hardship of a weekend in a police station for those charged, is 
malicious and unwarranted. We call on Police Scotland to publicly state that they will 
cease this practice to help re-build the relationship between fans and the police.  
 
Filming of Supporters 
 
Mr Higgins has stated that fans are only filmed for an average of 3 minutes per 
match, but the reality is that fans standing in certain sections of stadiums or those 
going to away matches are often filmed for far longer periods consistently throughout 
matches (as well as sometimes before and after). This ‘average’ is not at all a 
reflection of their experience.  
 
Only weeks ago, 3 police officers stood and filmed the 111 section of Celtic Park for 
large periods of the match. When asked by Celtic Football Club’s Supporter Liaison 
Officer why they were doing so, they noted that they were filming to capture 
sectarian singing. This is in spite of the fact that no sectarian songs were sung 
throughout the match. 
 
The intrusive filming of supporters when no offence is being committed only serves 
to further damage the relationship between fans and the police. This approach treats 
fans as criminals unnecessarily and has without question made law-abiding fans feel 
intimidated when trying to enjoy a match.  
 
Searching of supporters 
 
Fans Against Criminalisation understand the occasional requirements for stewards to 
conduct searches upon entry to the stadium however we are worried by reports of 
fans being stopped by Police Scotland away from the stadium and non-consensually 
searched. In October of last year for example a group of Celtic fans were stopped, 
‘kettled’, and told that they would not be allowed to attend the match unless they 
‘consented’ to be searched. Police Scotland Superintendent Alan Murray stated that 
this was done in part because members of this group were known to police for 
engaging in hate crime. This is in spite of the fact that not a single one of these 
supporters has ever had any criminal charge for committing hate crime, and no other 
evidence suggests that they would engage in such behaviour.  
 
‘Intelligence’ of this calibre being used as justification for harassing, stopping and 
searching young fans simply demonstrates why relations between fans and the 
police have broken down. We sincerely hope that this practise too will cease 
immediately and that Police Scotland will withdraw the slur made regarding these 
fans and will apologise for these remarks. 
 
Freedom of Speech and Political Expression 
 
Mr Higgins makes it absolutely clear that it is the job of the police to enforce the 



Offensive Behaviour at Football and Threatening Communications (Scotland) 2012 
Act, a point we fully understand. He goes on however to claim that ‘’Police Scotland 
will also attempt to facilitate protest and freedom of political expression, provided it is 
peaceful’’.  
 
This is a fundamental contradiction. The legislation itself is what infringes upon 
freedom of expression. Police Scotland cannot reasonably contend that they seek to 
uphold freedom of expression when they are have arrested someone for holding a 
banner which merely said ‘Axe The Act’. This simply serves as one example of the 
repression of political expression. Another example would be that this legislation has 
also lead to a fan has being threatened with arrest for wearing a pro-Palestine t-shirt, 
which we believe highlights precisely why this act is flawed. Football fans should not 
lose their right to hold and express legitimate political opinion with the purchase of a 
match ticket.  
 
We would like to state very clearly that this is not the fault of Police Scotland. They 
are being tasked to enforce this law by the Scottish Government, and to do so fairly 
whilst upholding freedom of speech is an impossible task. SNP MSP John Mason 
even thinks that football fans wearing a YES Scotland badge should be susceptible 
to police action, whilst SNP party political billboards can be found at football 
stadiums across the country. The hypocrisy clearly lies with the government in this 
instance.  
 
Hamilton and Motherwell Supporters 
 
We find the comments made in regards to the arrest of two young Hamilton fans to 
be particularly worrying. The fact that these young men pled guilty, motivated by fear 
having spent several nights in HM Prison Greenock, does not excuse the way in 
which they were treated and key questions remain unanswered. For example, why 
were these young men not released on an undertaking and instructed to return to 
court at a later date? This would be normal practice even for far more serious crimes 
than swearing in the streets.  The reality is that they have spent more time in custody 
than people arrested and subsequently convicted of violent offences.  These were 
two young men who should have never have been arrested as their ‘offence’ was so 
incredibly minor. Swearing at, or en route to, a football match may not be exemplary 
behaviour but it does not a criminal make. They were then forced to endure four 
nights in prison as a result of this, which could easily have led to considerable 
psychological trauma.  They were then convicted on the basis of an admission made 
out of fear. This conviction will follow these two young men and could seriously 
hinder their future prospects. Their treatment is just one example among many of the 
way in which the Police Service of Scotland have used their discretion to treat 
football fans far more harshly than other members of the community.  One has to ask 
why that would be.  Perhaps the answer lies in the ‘shock and awe’ approach which 
the Police Service of Scotland admitted to using to enforce this Act.  Or perhaps they 
have been directed to adopt this approach by the Football Fiscals or higher 
authorities.   
 
It might be useful for the Committee to seek clarity from the COPFS as to the 
approach they adopt in relation to football-related ‘crime’ as we are well aware that 
Fiscals have to seek permission from higher up the chain of authority in order to 



make even very routine decisions which they would normally have the discretion to 
make on their own.  The Committee might also want to ask who made the decision 
to go to appeal (over verdict or sentence) in two cases:  PF v Dion McLeish 
(Dundee); PF v Joseph Cairns (Dingwall) and to threaten to appeal in two other 
cases PF v McNaughton (Inverness) and PF v Bateman and six others (Glasgow) 
and thereby extend the time period during which these young men had to endure a 
threat hanging over their lives and livelihoods.  The Crown makes less than one 
appeal a year and only in the most serious cases and here we have them appealing 
or beginning and then dropping appeals in no less than ten cases in four years which 
involved singing! 
 
This together with the case of the two young Hamilton fans highlights very well why 
this Act needs to be reviewed as a matter of urgency to prevent a repeat scenario.  
 
Conclusion 
 
We hope that the Committee finds our responses illuminating and an adequate 
response to the documents sent to us.  We are pleased to note that Bernard Higgins 
actively encourages further scrutiny to foster better relationships and effective 
legislation, and assume that this means he is supportive of our call for a full and 
frank review of the Act to provide the scrutiny he yearns for.  
 
We would like to re-iterate that the relationship between the police and football fans 
has been utterly corrupted by this legislation and feel that the only way to repair the 
damage done is to have this Act repealed.   We might also add that it is not 
conducive to a healthy democracy to have young people lose trust in our 
Government which appears so willing to interfere in their private life but so unwilling 
to listen to or address their legitimate concerns. 
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